AGENDA

CORPORATE COMMITTEE

DUBBO REGIONAL

COUNCIL

8 APRIL 2019

ECONOMIC DEVELOPMENT, BUSINESS AND

MEMBERSHIP: Councillors J Diffey, V Etheridge, D Grant, D Gumley, A

Jones, S Lawrence, G Mohr, K Parker, J Ryan and B Shields.

The meeting is scheduled to commence at .

EDBC19/12

EDBC19/13

EDBC19/14

EDBC19/15

REPORT OF THE ECONOMIC DEVELOPMENT BUSINESS AND
CORPORATE COMMITTEE - MEETING 11 MARCH 2019 (ID19/327)
The Committee had before it the report of the Economic
Development, Business and Corporate Committee meeting held 11
March 2019.

INVESTMENTS UNDER SECTION 625 OF THE LOCAL GOVERNMENT
ACT - MARCH 2019 (1D19/309)

The Committee had before it the report dated 1 April 2019 from
the Director Corporate Services regarding Investments Under
Section 625 of the Local Government Act - March 2019.

DEBT RECOVERY AND HARDSHIP POLICY (ID19/263)

The Committee had before it the report dated 13 March 2019 from
the Revenue Accountant regarding Debt Recovery and Hardship
Policy.

DRAFT CODE OF CONDUCT AND PROCEDURES FOR THE
ADMINISTRATION OF THE CODE OF CONDUCT - RESULTS OF
PUBLIC EXHIBITION (1D19/308)

The Committee had before it the report dated 22 March 2019 from
the Internal Ombudsman regarding Draft Code of Conduct and
Procedures for the Administration of the Code of Conduct - Results
of public exhibition.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 1

Page

10

90



ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
COMMITTEE EDBC19/12

8 APRIL 2019

Report of the Economic Development
Business and Corporate Committee -
meeting 11 March 2019

gggﬁg{EG'ONAL AUTHOR: Administration Officer - Governance

REPORT DATE: 26 March 2019

The Committee had before it the report of the Economic Development, Business and
Corporate Committee meeting held 11 March 2019.

RECOMMENDATION

That the report of the Economic Development, Business and Corporate Committee meeting
held on 11 March 2019, be noted.
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ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
COMMITTEE EDBC19/12

8 APRIL 2019

REPORT
PR7 economic DEVELOPMENT, BUSINESS AND
CORPORATE COMMITTEE
couneie " 11 MARCH 2019

PRESENT: Councillors J Diffey, V Etheridge, D Gumley, A Jones, S Lawrence, K Parker, J Ryan
and B Shields.

ALSO IN ATTENDANCE:

The Chief Executive Officer, the Executive Manager Governance and Internal Control, the
Governance Team Leader, the Community Support Officer, the Director Corporate Services,
the Director Economic Development and Business, the Stakeholder Engagement Coordinator
(K Galea), the Director Infrastructure and Operations, the Director Planning and Environment
(S Jennings), the Manager Building and Development Services, the Senior Strategic Planner,
the Senior Planner and the Director Community and Recreation.

Councillor B Shields assumed chairmanship of the meeting.

The proceedings of the meeting commenced at 6.09pm.

EDBC19/6 REPORT OF THE ECONOMIC DEVELOPMENT BUSINESS AND CORPORATE -
MEETING 11 FEBRUARY 2019 (1D19/155)

The Committee had before it the report of the Economic Development, Business and

Corporate Committee meeting held 11 February 2019.

Moved by Councillor D Gumley and seconded by Councillor J Diffey

MOTION

That the report of the Economic Development, Business and Corporate Committee meeting

held on 11 February 2019, be noted.
CARRIED

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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EDBC19/7 QUARTERLY REPORT ON DOCUMENTS EXECUTED UNDER THE POWER OF
ATTORNEY (ID19/160)

The Committee had before it the report dated 1 March 2019 from the Executive Manager

Governance and Internal Control regarding Quarterly Report on Documents Executed Under

the Power of Attorney.

Moved by Councillor D Gumley and seconded by Councillor V Etheridge
MOTION

That the information contained within the report of the Executive Manager Governance
and Internal Control dated 1 March 2019 be noted.
CARRIED

EDBC19/8  ATTENDANCE AT THE REGIONAL AIRPORTS SYMPOSIUM 2019 (1D19/161)

The Committee had before it the report dated 26 February 2019 from the Executive Manager
Governance and Internal Control regarding Attendance at the Regional Airports Symposium
20109.

Moved by Councillor V Etheridge and seconded by Councillor K Parker
MOTION

That Councillors Shields, Gumley and Mohr be approved to attend the Regional Airports
Symposium (RAS) 2019 to be held at Airlie Beach on Thursday 9 May 2019 and Friday 10
May 2019 inclusive.

CARRIED

EDBC19/9 INVESTMENTS UNDER SECTION 625 OF THE LOCAL GOVERNMENT ACT -
FEBRUARY 2019 (1D19/142)

The Committee had before it the report dated 1 March 2019 from the Director Corporate

Services regarding Investments Under Section 625 of the Local Government Act - February

2019.

Moved by Councillor A Jones and seconded by Councillor J Ryan
MOTION

That the report from the Director Corporate Services dated 1 March 2019 be noted.
CARRIED

Councillor K Parker declared a pecuniary, significant interest in the matter now before the
Committee and left the room and was out of sight during the Committee’s consideration of
this matter. The reason for such interest is that Councillor K Parker an employee of the Dubbo
Branch of the Bank of Queensland, a bank that Council has funds invested with.
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EDBC19/10 INVESTMENT POLICY AND STRATEGY REVIEW (ID19/136)
The Committee had before it the report dated 13 February 2019 from the Chief Financial
Officer regarding Investment Policy and Strategy Review.

Moved by Councillor A Jones and seconded by Councillor D Gumley
MOTION

1. That the draft Investment Policy March 2019 and the Draft Investment Strategy
March 2019 as Appendix 1 and Appendix 2 attached to this report of the Chief
Financial Officer dated 13 February 2019 be adopted.

2. That Council’s Investment Policy and Investment Strategy be again reviewed and
submitted to Council for determination in March 2020.

CARRIED

Councillor K Parker declared a pecuniary, significant interest in the matter now before the
Committee and left the room and was out of sight during the Committee’s consideration of
this matter. The reason for such interest is that Councillor K Parker an employee of the Dubbo
Branch of the Bank of Queensland, a bank that Council has funds invested with.

EDBC19/11 LEAVE OF ABSENCE

Requests for leave of absence were received from Councillors D Grant and G Mohr who were
absent from the meeting due to personal reasons.

Moved by Councillor A Jones and seconded by Councillor D Gumley

MOTION

That such request for leave of absence be accepted and Councillor D Grant and G Mohr be

granted leave of absence from this meeting.
CARRIED

The meeting closed at 6.13pm.

CHAIRMAN
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ot

DUBBO REGIONAL

REPORT: Investments Under Section 625
of the Local Government Act - March
2019

COUNCIL ) .
AUTHOR: Director Corporate Services
REPORT DATE: 1 April 2019
TRIM REFERENCE: 1D19/309

EXECUTIVE SUMMARY

As required by Clause 212 of the Local Government (General) Regulation 2005, set out below
are the details of all monies that Council has invested under Section 625 of the Local
Government Act as at 31 March 2019.

Investments when placed have been done so in accordance with the Local Government Act,
Local Government Regulations and Council’s Investment Policy and Strategy. Interest on
investments for the month of March 2019 has been accounted for on an accrual basis. This
report details investments and annualised returns for the month of March 2019.

ORGANISATIONAL VALUES

Customer Focused: The investment of Council funds is undertaken in accordance with
Council’s adopted Investment Policy and Strategy which seeks to maximise returns for the
community based on a conservative approach to investing.

Integrity: All Council investments are placed and managed in accordance with the adopted
Investment Policy and Strategy.

One Team: Council’s investments are managed under one portfolio.

FINANCIAL IMPLICATIONS
Interest earned on investments has been included within Council’s 2018/2019 Operational

Plan, with total income generated from the Investment Portfolio forecast to be in excess of
$6,600,000.

RECOMMENDATION

That the report from the Director Corporate Services dated 1 April 2019 be noted.

Craig Giffin
Director Corporate Services
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EDBC19/13

Dubbo Regional Council

MARCH 2019 REPORT

Investments

Cash & Cash Equivalents

Cash on Hand and at Bank
Cash-Equivalent Assets (1)

- Deposits At Call

Total Cash & Cash Equivalents

Investments (Mote 6b)

- Long Term Deposits » 3 Months
- MCD's and FRN's = 3 Months

- CDO's

Total Investments

TOTAL CASH ASSETS, CASH
EQUIVALENTS & INVESTMENTS

2018 2019 2019 2019
Total Current Non-Current Total
Maturity By Maturity After
28/02/2013 30/06/2020 30/06/2020 31/03/2019
$28,700.00 $28,700.00 $0.00 $28,700.00
$19,633,156.27 $20,395,289.97 $0.00 $20,395,289.97
$19,661,856.27 $20,423,989.97 $0.00 $20,423,989.97)

$197,830,281.25
$17,250,787.13
$0.00

$100,330,281.25
$6,250,000.00
50.00

$93,500,000.00
$10,500,787.13
$0.00

$193,830,281.25
$16,750,787.13
$0.00

$215,081,068.38

$234,742,924.65

$106,580,281.25

$127,004,271.22

$104,000,787.13

$104,000,787.13

$210,581,068.38

$231,005,058.35

(1} Those Investments where time to maturity (from date of purchase) is < 3 months

FYTD Overall Portfolio Return

3.50%

3.00%

2.50%

0—0—0/0\’_.__ o—o—9°

2.00% Sy

1.50%

1.00%

0.50%

0.00% T

T

Jul-18 Aug-18 Sep-18 Oct-18 Nov-18 Dec-18 Jan-19 Feb-19 Mar-19 Apr-18 May-19 Jun-19
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COMMITTEE
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EDBC19/13

Budget to Actual - Interest on Investments

7,000,000.00
6,500,000.00

6,000,000.00

/

5,500,000.00

/

5,000,000.00

4,500,000.00

4,000,000.00

3,500,000.00
3,000,000.00

2,500,000.00

2,000,000.00

1,500,000.00

1,000,000.00
500,000.00 ——//’/

0.00 I T T T T T T T

1

Jul-18 Aug-18 Sep-18 Oct-18 Nov-18 Dec-18 Jan-19 Feb-19 Mar-19 Apr-1S May-19 Jun-19

w—t Budget

el At ual

Performance Benchmark as per Council
Policy

Bank Bill Index Annualised

Investment % Held as per Council Policy

Institution

Cash on Hand and at Bank

Cash-Eguivalent Assets
NAB - Sweep Account

Direct investments

AMP

Bank of Queensland
Bendigo & Adelaide Bank
CBA

Macquarie Credit Union
NAB

St George

Suncorp

Westpac

TOTAL DIRECT INVESTMENTS

Grandfathered Invesiments
Newcastle Permanent Building Society
TOTAL GRANDFATHERED INVESTMENTS

TOTAL CASH ASSETS, CASH EQUIVALENTS & INVESTI

Weighted Average Rats

Aus Bond Coundf's
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$ Invested

$28,700

$20,395,290

$5,750,000
$22,830,281
522,000,000
$10,000,000
$1,000,000
$61,000,000
$17,000,000
$5,000,787
$63,500,000
4208,081,068

$2,500,000
$2,500,000

$231,005,058

2% Invested

001%

883%

249%
9.88%
952%
433%
043%
26.41%
736%
2.16%
27.49%
90.08%

1.08%
1.08%

100.00%

% Allowable

100.00%

20.00%
10.00%
10.00%
30.00%

1.00%
30.00%
30.00%
20.00%
30.00%

$ Allowable

$231,005,058

$46,201,012
$23,100,506
523,100,506
$69,301,518

$2,310,051
$69,301,518
$69,301,518
$46,201,012
$69,301,518

Rated



ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
COMMITTEE EDBC19/13

8 APRIL 2019

SUMMARY

Council outperformed the 1lam Official Cash Rate market benchmark of 1.50%, with an
average annualised return of 1.90% for its At Call investments for the month of March 2019.
Council also outperformed the Bloomberg AusBond Bank Bill Index of 2.02% for the month,
with an average annualised return of 2.88% for its overall portfolio return, including an
average annualised return on Term Deposits and Floating Rate Notes of 2.98%.
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” REPORT: Debt Recovery and Hardship
| _ Policy

DUBBO REGIONAL AUTHOR: Revenue Accountant
COUNCIL REPORT DATE: 13 March 2019
TRIM REFERENCE: 1D19/263

EXECUTIVE SUMMARY

Council has an adopted Management Policy for Debt Recovery and an adopted Council Policy
for Financial Hardship. The Office of Local Government recently issued Debt Management
and Hardship Guidelines (attached as Appendix 1) under section 23A of the Local
Government Act 1993, which Council must now take into consideration before making any
decisions relating to debt management and hardship.

Accordingly, Council has undertaken a review of the existing Debt Recovery and Financial
Hardship Policies. It is recommended that Council adopt a combined Debt Management and
Hardship Policy (attached as Appendix 2) giving consideration to the best practice measures
outlined in the Office of Local Government Guidelines whilst ensuring that Council is
proactive in managing debts and maintains Council’s outstanding Debt Ratio at or below the
industry benchmark.

FINANCIAL IMPLICATIONS

A key indicator of council financial performance is the outstanding rates and charges ratio.
The ratio reflects the impact of uncollected rates and charges on liquidity. The effective
management of outstanding debts is essential to meet performance benchmarks and to
reduce the likelihood of writing off uncollectable debts.

POLICY IMPLICATIONS

This report recommends adopting a Debt Management and Financial Hardship Policy as a
Council Policy following a period of public exhibition.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
EDBC19/14

COMMITTEE
8 APRIL 2019

RECOMMENDATION

1. That the Debt Management and Hardship Policy as attached to the report of the
Revenue Accountant dated 13 March 2019, be adopted by Council for the purposes of
public exhibition for a period of not less than 28 days.

2. That following public exhibition a further report be presented to Council for its

consideration.

Bronwyn Maxwell
Revenue Accountant

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
COMMITTEE EDBC19/14

8 APRIL 2019

BACKGROUND

Council recognises that it must have good policies and processes in place to ensure effective
control over debts owed to Council, including rates, charges, interest and fees. Council has a
responsibility to recover monies owing to it in a timely, efficient and effective manner to
finance its operations and ensure effective cash flow management. Whilst Council needs to
minimise debt from overdue payments, it also needs to identify and support individuals
experiencing genuine financial hardship.

Council has an adopted Management Policy for Debt Recovery and an adopted Council Policy
for Financial Hardship. The Office of Local Government recently issued Debt Management
and Hardship Guidelines (attached as Appendix 1) under section 23A of the Local
Government Act 1993, which Council must take into consideration before making any
decisions relating to debt management and hardship. Accordingly, Council has undertaken a
review of the existing Debt Recovery and Financial Hardship Policies (attached as Appendix
2).

REPORT

The Office of Local Government Debt Management and Hardship Guidelines specify that
councils should implement debt management and hardship policies alongside appropriate
financial management practices to enable councils to maintain financial sustainability and
achieve financial performance benchmarks.

A key indicator of council financial performance is outstanding rates and charges. The local
government performance indicator for outstanding rates and charges is presented as a ratio.
The ratio reflects the impact of uncollected rates and charges on liquidity and the efficiency
of council’s debt recovery practices by comparing outstanding amounts to the total amount
of rates and charges levied by each council. The Office of Local Government has set councils
a performance benchmark of:

. Less than 5% for councils in city and coastal areas, and
° Less than 10% for other regional and rural areas

Councils’ performance ratio for outstanding rates and charges for 2017/2018 was 4.88%.

The Local Government Act provides the legal framework for Council to set and levy rates and
charges and to recover debts for overdue rates and charges. Council’s existing Debt Recovery
Management Policy ensured Council’s debt recovery practices fulfilled Councils legislative
obligations and already achieved the majority of principles identified in the recently issued
Guidelines including consistent debt management, flexible payment options, repayment
arrangements and the issuing of reminder notices and letters of demand before commencing
legal action.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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Council also has an existing Council Policy for Financial Hardship which details the assistance
options available to ratepayers experiencing genuine financial hardship, and establishes
guidelines for assessment of requests from ratepayers for assistance with payment of the
rates and annual charges.

The Office of Local Government Guidelines specify that Debt Management and Hardship
policies may be prepared separately or as a comprehensive article, but must be integrated in
their application. The Guidelines also require Council to adopt robust, fair and transparent
policies and procedures outlining how Council will communicate with ratepayers, collect
monies owing, assess hardship claims and, where necessary, recover overdue payments to
manage debt. It is recommended that Council adopt an integrated Debt Management and
Hardship Council Policy following a period of public exhibition.

Following a review of the existing debt management policies and practices, the draft Policy
provides guidance on proactive measures Council will take to ensure prompt payment and
minimise default, as well as how Council will follow up ratepayers and recover debts. The
draft policy recommends instigating legal recovery through a formal court process should
rates and charges remain outstanding for two rate instalments and be $800.00 or greater in
arrears, or greater than $800.00 in arrears and the ratepayer has defaulted on two or more
occasions on their payment arrangement. This is to provide opportunities for the majority of
debts to be collected without the requirement for legal action and to ensure that the amount
being recovered is commensurate with increasing legal costs where legal action is initiated
with the court.

Council recognises that there are cases of genuine financial hardship requiring respect and
compassion in special circumstances. The Guidelines specify that Councils are encouraged to
give special consideration to people facing hardship to limit unnecessary fees, interest and
legal costs that can cause additional financial stress in difficult times.

Council’s existing Financial Hardship Policy has been reviewed to ensure it meets the Office of
Local Government’s Guidelines and the provisions of the Local Government Act 1993. As
specified in the draft policy, Council will not reduce rates or annual charges, but will consider
alternative approaches available to assist those experiencing financial hardship. As per the
recommendations in the Guidelines, the draft policy includes details regarding how Council
will assess genuine financial hardship and contains contact details for key financial support
services.

SUMMARY

Debt Management and Hardship Guidelines issued by the Office of Local Government require
Council to review Councils’ debt management practices and considerations available to
ratepayers experiencing financial hardship. To ensure Council maintains adequate cash flows,
reduces the likely occurrence of unrecoverable debts, and meets the industry benchmark for
outstanding rates, it is important that Council adopts effective debt management practices.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE
COMMITTEE EDBC19/14

8 APRIL 2019

A combined Debt Management and Hardship Policy will provide a framework for the recovery
of unpaid rates and charges and unpaid sundry debtor accounts, whilst increasing
transparency and ensuring ratepayers suffering genuine financial hardship are identified and
treated with compassion and respect.

Appendices:
1l  Office of Local Government Debt Management and Hardship Guidelines
20  Draft Debt Recovery and Financial Hardship Policy

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND
HARDSHIP GUIDELINES

DEBT MANAGEMENT AND HARDSHIP GUIDELINES
NOVEMBER 2018

ACCESS TO SERVICES

The Office of Local Government located at:

Street Address: Levels1& 2, 5 O'Keefe Avenue, NOWRA NSW 2541
Postal Address: Locked Bag 3015, Nowra, NSW 2541
Phone: 02 4428 4100

Fax: 02 4428 4199

TTY: 02 4428 4209

Email: olg@olg.nsw.gov.au

Website: www.olg.nsw.gov.au

OFFICE HOURS

Monday to Friday

9.00am to 5.00pm

(Special arrangements may be made if
these hours are unsuitable)

All offices are wheelchair accessible.

ALTERNATIVE MEDIA PUBLICATIONS
Special arrangements can be made for our publications to be provided in large print or an alternative
media format. If you need this service, please contact us on 02 4428 4100.

DISCLAIMER

While every effort has been made to ensure the accuracy of the information in this publication, the
Office of Local Government expressly disclaims any liability to any person in respect of anything
done or not done as a result of the contents of the publication or the data provided.

© NSW Office of Local Government 2018
ISBN 978-1-922001-76-4
This document was drafted by the NSW Office of Local Government

This document should be cited: NSW Government (2018), NSW Local Government Debt
Management and Hardship Guidelines, Nowra, NSW.
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND

HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

Debt Management and Hardship Guidelines

Contents

Foreword
Part 1:

Part 2:

Part 3:

Part 4:

Appendices

Debt Management and Hardship for Local Government

1.1 Introduction

1.2 Status and scope of Guidelines

1.3 Objectives

1.4 Legal framework

1.5 Principles

1.6 Good practice summary flowchart

Ensuring prompt payment

2.1 Information for ratepayers

2.2 Rates and charges notices

2.3 Modern and flexible payment options

2.4 Contacting ratepayers, currency of contact details and privacy laws
2.5 Payments by pensioners

2.6 Measuring council performance

Recovering debts fairly and effectively

3.1 Debt management options

3.2 Reminder notices and payment arrangements

3.3 Counselling, mediation and informal dispute resolution (IDR)
3.4 Specific considerations for pensioners

3.5 Water and sewerage charges

3.6 Writing off debt

3.7 External Dispute Resolution options

Ensuring hardship is fairly and effectively assessed

4.1 Understanding hardship

4.2 Clear and upfront communication with ratepayers about hardship

4.3 Assessing applications for hardship assistance

Appendix A
Appendix B
Appendix C
Appendix D
Appendix E
Appendix F

Further information
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND ITEM NO: EDBC19/14
HARDSHIP GUIDELINES
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND
HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

Foreword

Debt Management and Hardship Guidelines

Council rates and charges fund a vast array of services,
infrastructure and facilities that local communities rely on. It is
therefore vital that councils have good policies and processes
in place to ensure rates and charges are collected promptly,
fairly and efficiently, while minimising the risk of debt from

overdue payments.

Local communities expect governments,
including councils, to have modern payment
processes in place that best suit current day
needs, including electronic payments of rates and
charges and options to smooth out payments
across the year for more substantial bills.

It is important for councils to recover debt from
unpaid rates and charges fairly and equitably.
Councils are encouraged to give special
consideration for people facing hardship to
limit unnecessary fees, interest and legal costs
that can cause additional financial stress in
difficult times.

To support NSW councils to develop and apply
modern, fair and effective debt recovery and
hardship policies and practices in line with

the requirements of the Local Government

Act 1993, the NSW Office of Local Government,
in conjunction with the NSW Department of
Justice, has published these section 23A Debt
Management and Hardship Guidelines.

Page 19

The Guidelines set out information that councils
must take into account when developing

and implementing debt management and
hardship policies, as well as best practice
examples of easy-to-follow communication,
hardship assessment, early mediation and
dispute resolution.

They should be implemented alongside
appropriate financial management
practices to enable councils to maintain
financial sustainability and achieve financial
performance benchmarks.

Tim Hurst
Chief Executive
Office of Local Government

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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HARDSHIP GUIDELINES

Part 1:

Debt Management
and Hardship for
Local Government
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND

HARDSHIP GUIDELINES

1.1 Introduction

NSW councils collect rates and charges each
year in line with the Local Government Act
7993, Councils receiving funds on time are in a
better position to be financially sustainable and
continue to deliver the services and facilities
local communities need and expect.

Each council should adopt robust, fair and
transparent policies and procedures outlining
how they will communicate with ratepayers,
collect monies owing, assess hardship claims
and, where necessary, recover overdue
payments to manage debt.

Good debt management by councils generally
flows from having good rates and charges
collection processes in place.

The Office of Local
Government has worked
with the NSW Department

of Justice to prepare these
Debt Management and
Hardship Guidelines.

The Guidelines support councils to review and
update existing debt management policies and
practices to collect rates and waste charges,
water and sewerage charges, and align them to
best practice across the sector. They provide
guidance on proactive measures councils

can take to ensure prompt payment and
minimise default, as well as how to follow up
ratepayers and recover any debts incurred fairly
and effectively.

When recovering debt, and at other times,
councils must consider whether a ratepayer is
facing hardship and the best way to support a
person in hardship to pay their bills. Guidance
on developing relevant hardship policies and
procedures is also included.

Debt Management and Hardship Guidelines

Councils must take these
section 23A Guidelines into
account when exercising debt
management and hardship
functions or making relevant

decisions. Debt Management
and Hardship policies may
be prepared separately or

as a comprehensive article
but must be integrated in
their application.

Some helpful definitions for key terms in these
Guidelines are set out at Appendix A.

1.2 Status and scope of
Guidelines

The Guidelines are issued under section 234
of the Local Government Act. Councils must
therefore take the Guidelines into account
when implementing local debt management
and hardship policies and/or procedures. They
apply to all NSW councils, whether or not debt
recovery functions are outsourced.

While the Guidelines have been developed with
particular reference to collecting debts from
individual ratepayers, much of the information
will also be relevant to the collection of

other debts, such as from businesses or

other organisations.

Councils must always seek and be guided
by their own independent legal advice on
these matters.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
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APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND

HARDSHIP GUIDELINES
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The Guidelines have drawn on best practice
material in @ number of NSW council policies
and the Debt collection guideline: for collectors
and creditors (Commonwealth, 2015) and

the Debt Recovery Guidelines - Responsible
collection of State debts: Guidelines for
Revenue NSW to collect State debt (Revenue
NSW). Valuable and timely feedback from
the Revenue Professionals and a number

of its member council practitioners is

also acknowledged.

1.3 Objectives

The Guidelines assist councils to develop

policies and procedures that provide for:

+ efficient and effective collection of council
rates, charges and outstanding debt

+ contemporary and flexible options to collect
money from ratepayers

« fair and equitable treatment of ratepayers,
including those facing hardship

+ how to identify and work with ratepayers in
hardship when collecting money

» reduced use of expensive court processes to
recover debts

» improved financial sustainability of councils,
including performance in managing
outstanding rates and charges, and

+ compliance with legislative requirements,
including the Local Government Act and
privacy laws.

1.4 Legal framework

The Local Government Act provides the legal
framework for how councils set and levy

rates and charges each year and recover debt
from overdue rates and charges, including for
waiving or reducing rates in cases of hardship.
A best practice debt recovery summary
flowchart is set out at Appendix B.

Rates and charges are setin a council’s
Revenue Policy as part of their Integrated
Planning and Reporting requirements. Rates
and charges are made by 1 August each year.
Notices state rates owing, any arrears and
interest, any postponed rates, amount due and
date to pay. Notices also advise that interest
accrues after the due date, at a daily rate set
by council up to a cap set yearly under the
Local Government Act.

Councils are permitted to agree to periodic
payments of rates and charges, write off
accrued interest and postpone rates payments.
In extreme cases, councils may also sell land to
recover unpaid rates and charges. Councils may
also provide discount incentives for prompt
payment in full, if desired.

Hardship provisions are stipulated to encourage
councils to have fair and equitable policies in
place to assess hardship claims, particularly for
pensioners, and procedures that make it as easy
as possible for ratepayers in hardship to pay.
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The NSW Government
encourages councils to
incorporate modern and
flexible periodic and electronic

payment systems and other
Incentives to make it as easy
as possible for ratepayers to
pay promptly and to minimise
the risk of debt.

Relevant legislative excerpts from the Loca/
Government Act and a list of other relevant
laws are at Appendix C.

1.5 Principles

The advice and options in this Guideline are
based on best practice from across the local
government sector, with reference to a set of
guiding principles.

Councils should consider the following guiding
principles in establishing or reviewing their
own policies and practices to support effective
debt management:

+ clear and accessible communication -
easy-to-understand information about
rates and charges, how to pay, hardship,
who to contact and the council’s approach
to overdue rates and dealing with
hardship claims

+ local flexibility - providing payment options
and processes that meet local needs
and the special circumstances of those
facing hardship

Debt Management and Hardship Guidelines

fair, equitable and respectful treatment

- of all ratepayers, including respectful
communication with those facing hardship
a ‘stop the clock’ approach - to suspend
debt recovery, legal action and interest
accrual while a ratepayer’s hardship
application is awaiting determination, or
while they are complying with an approved
payment arrangement

informal action first - timely action to
prompt payments and communicate relevant
information when following-up overdue
amounts prior to taking formal action
minimise costs - try to achieve payment
without increasing ratepayer debts
maintain confidentiality and privacy -
information provided by applicants is
treated confidentially and only used for
appropriate purposes, such as to assess a
hardship application

regular review of policies and procedures
- to identify good practice and areas for
improvement, and

consistent debt management and hardship
approaches and policies.
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1.6 Good practice summary flowchart

Figure 1below summarises the good practice approaches to debt recovery and hardship taken by
a number of NSW councils. These are further expanded on and explained in the following sections
of the Guidelines.

Communication

» Communicate clearly & effectively Advise ratepayers of:

» Encourage early engagement » information on rates and charges
» payment options and flexibility
» financial support services
» hardship policy

Reminder Notices Mediation or Informal \ Repayment
Dispute Resolution
@ @

Payment options that are: » Community Justice Legal options - when
» Flexible Centres alternative options
» Multiple methods (e.g. Bpay, Direct Debit, » Professional are exhausted, and

EFT, Credit Card, Cheque) mediators and owings are greater

o q ' . solicitors than total legal costs

» Bill smoothing (e.g. weekly, fortnightly,

monthly payment options) » Internal

ombudsman

10
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Part 2:
Ensuring prompt payment
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When ratepayers act and pay
promptly, and when councils are
fair and realistic, the need for
debt management is reduced.
Below are some practical ways
that councils can assist ratepayers
to act promptly to meet their
financial commitments.

2.1 Information for
ratepayers

Most ratepayers act responsibly if they are
given enough information about the rates

and charges they owe, as well as reasonable
opportunity and flexibility to pay in an easy and
timely way that takes their needs into account.

Councils should support this approach by

ensuring that their policies and procedures:

» allow for alternative payment options
including flexible payment arrangements
before rates are due - for example, periodic
payments (i.e. weekly, fortnightly, monthly or
quarterly), and electronic payment options

+ authorise council staff to make suitable
payment arrangements with ratepayers
that have not paid on time, such as a
Time to Pay agreement

+ include helpful information on rates notices
to encourage ratepayers to contact council
early if they may have difficulty paying, and

*+ encourage staff to refer ratepayers making
enquiries to financial counsellors and other
low cost support services.

Councils can take proactive steps to reduce

overdue payments and support ratepayers

experiencing hardship such as:

+ promoting debt recovery and hardship policies

+ developing clear, simple information, such
as ‘fact sheets’ about rates and charges and
options available to make sure they are paid
on time

Debt Management and Hardship Guidelines

+ translating material into other languages
commonly used in their local area or
including a list of local language services

+ promoting flexible payment options in other
communication materials, and

* improving access to policies, e.g. having
key search terms to find them online (i.e.
“debt recovery”, “local government”, “rates”,
“hardship™).

Councils may also consider offering a discount
on rates for ratepayers that promptly pay their
rates in full under section 563 of the Loca/
Government Act.

2.2 Rates and charges
notices

Councils recover rates and charges owed by
issuing a notice under section 546 of the Local
Government Act. Information that must be
included on rates and charges notices is listed
in clause 127 of the Local Government (General)
Regulation 2005.

Some ratepayers have difficulty navigating

and understanding the complex and detailed
information in rates notices. To support
understanding and timely payments, councils
should include in their policies and procedures
how they will ensure notices have accurate,
easy to understand and accessible information.

For example, while formatting is not prescribed,
councils should design rates notices to be
accessible and easy to understand. Councils
with diverse communities should consider
translating key information on rates notices into
relevant languages.

13
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Some important information to highlight
prominently on, or with, notices includes:

* name of rateable person - every effort
should be made to identify this

* the rate or charge amount due

+ any outstanding rate or charge overdue and
any interest charges

+ when each payment is due
+ payment options

* how to contact the council with any
questions about the notice

* where to go for further information, such as
a link to the council website, on:

- a council’s financial hardship policy

- any English as a Second Language (ESL)
services, and

- local financial counselling services.

Good Practice Case Study

A number of councils are
sending out a flyer with their

rates notices to provide
advice to ratepayers about
what to do if they cannot pay
on time.

2.3 Modern and flexible
payment options

Ongoing advances in technology are making

it easier than ever for councils to create easy
payment options for ratepayers. Communities
expect councils to provide modern and flexible
options that support easy payment and take
into account different needs and circumstances.

14

Electronic billing and payments

Electronic billing and payments help to make
sure that bills are received and payments are
made on time, including for ratepayers living or
travelling outside the local government area,
and allow ratepayers to schedule payments
and avoid going in person to a council during
regular work hours.

NSW council policies
should enable ratepayers
the opportunity to make
payments electronically

and enable ratepayers to
enter into an agreement to
receive their rates notices
electronically (via email).

Periodic payments and
payment smoothing

Most people need to budget in advance for
significant annual expenses, such as rates,
waste, water and sewerage charges, as well as
other utilities and insurances.

Councils should provide flexible options to
enable periodic payment as do most modern
businesses and governments. This may include
‘payment smoothing’ to reduce the impact of
large bills by spreading payments evenly out
across the year.

Allowing ratepayers to make small, consistent
payments helps councils obtain rates and
charges on time and helps ratepayers manage
their budget more easily. Councils should
consider combining this with a direct debit
option, potentially with a discount incentive, to
create seamless, automatic payments.
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Council should enable
periodic payment options,
including payment smoothing,
to help ratepayers pay

on time. This may be as

frequently as monthly.,
fortnightly or weekly to
balance convenience to
ratepayers with what is
practical for councils.

Section 564 of the Local Government Act
enables councils to enter into agreements with
ratepayers that allow periodic payments to be
made, at the council’s discretion.

Councils should consider preparing a template
agreement to make it easier to provide this
option to all ratepayers.

Centrepay

Centrepay is a voluntary way for people to pay
bills directly from their Centrelink payments
through regular automatic deductions.

Councils should consider using and promoting
Centrepay to ratepayers as an easy way

to pay rates and charges through regular
deductions from Centrelink payments. There

is no cost to the ratepayer and councils

pay a small transaction fee based on an
agreement negotiated with the Commonwealth
Department of Human Services.

Benefits to councils include reduced
administrative costs, a secure option that
helps ratepayers on lower fixed incomes

to automatically pay bills on time, and a
reduced risk of overdue rates and charges and
recovery costs. Further information is at: www.
humanservices.gov.au/individuals/services/
centrelink/centrepay

Debt Management and Hardship Guidelines

2.4 Contacting
ratepayers, currency
of contact details and
privacy laws

Councils should include information in their
policies and procedures about their approach
to proactively contacting ratepayers to
collect rates and charges and recover debt
beyond the legal requirements to serve rates
and charges notices under section 127 of the
Local Government (General) Regulation (see
Appendix C).

Policies and procedures should include
information about:

*+ reasonable and appropriate contact - for
the council to contact a ratepayer about
rates and charges payments and any
outstanding debt

+ ensuring contact details are current - for
what a council will do in this case, for
example, if a rates notice is returned to
the council

+ reasonable and appropriate follow-up - to
again contact a ratepayer

+ conduct towards a ratepayer - in line with
the law and the council’s Code of Conduct
and including respect and courtesy as well
as protection from misleading, humiliating,

intimidating, demeaning or abusive conduct

* how information will be used and
confidentiality and privacy will be
maintained, and

+ strategies for dealing with inappropriate
behaviour from ratepayers - potentially
including training, escalation of matters
to be handled by senior staff and ceasing
contact in extreme situations.
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Councils, or their debt
recovery agent if this function
is outsourced, should
proactively update contact
details and contact ratepayers
about rates and charges
owed, and outstanding

debts while maintaining
confidentiality and meeting
privacy protection laws.

Councils should consider
reviewing their Privacy
Management Plans and Privacy
Notification/Consent Forms

to ensure they have resident
and ratepayer permission to
share personal information
between internal business
units of the council for general
administrative purposes,
including the collection of rates
and charges.

Taking a proactive contact
approach will help resolve
payment issues and
outstanding debt quickly
and cheaply with little
adverse impact on finances
and ratepayers.

16

Appendix D to this Guideline provides further
detail about best practice on contacting people
to recover debt based on other relevant debt
recovery guidelines.

2.5 Payments by
pensioners

Under the Local Government Act eligible
pensioners are currently entitled to a $250
discount on their annual rates and domestic
waste management service charges, as well
as an $87.50 discount on each of their annual
water and sewerage charges in NSW, with
the subsidy cost shared between the NSW
Government (55%) and councils (45%).

Councils can choose to provide and meet
further pensioner discounts on these rates
and charges for hardship or in certain
circumstances (s575).

The Local Government Act
outlines separate requirements
and flexibility for pensioners

in relation to overdue rates
and charges which councils
must consider when adopting

local debt management and
hardship policies. Councils
should balance the need to
ensure financial sustainability
with factors such as local
socio-economic conditions
and social justice principles.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 30

ITEM NO: EDBC19/14




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND ITEM NO: EDBC19/14
HARDSHIP GUIDELINES

Debt Management and Hardship Guidelines

Strategies councils should consider for H H
oo e 2.6 Measuring council
+ working to achieve payment through performance

informal means . . .
Councils should monitor and report on their

+ actively promoting flexible payment options,  financial performance to ensure they are

such as time to pay (s564) financially sustainable. This reporting provides

*+ mandatory review before commencing legal each council with a means to check how they
action to recover debts are going over time and identify areas where

- deferring rates payments further attention is needed.

* writing off debts (s582 and 583), and A key indicator of council financial performance

» considering individual circumstances of is outstanding rates and charges. For this
pensioners. purpose, these payments are outstanding if

. they have been overdue for at least 30 days.
These strategies are also relevant for

other ratepayers. The local government performance indicator
for outstanding rates and charges is presented
as a ratio. This ratio reflects the impact of
uncollected rates and charges on liquidity

and the efficiency of council’s debt recovery
practices by comparing outstanding amounts
to the total amount of rates and charges levied
by each council.

Further information about pensioners is under
section 3.4 and section 4 of these Guidelines.

The Office of Local Government has set

councils a performance benchmark of:

+ less than 5% for councils in city and coastal
areas, and

+ less than 10% for other regional and
rural areas.

In 2016-17, outstanding rates and charges

for NSW councils ranged from 1.1% to 35.7%,
with outstanding amounts owed ranging from
$140,000 to $25.98 million. The figures clearly
show that, while some councils are meeting
their performance benchmark, others are not.

Councils should regularly
check the total value of
outstanding rates and charges

as well as their performance
against the State-wide
performance indicator.

17
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Part 3:
Recovering debts fairly
and effectively
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Councils and communities rely

on rates and charges to fund

vital local services and facilities.
Councils need effective debt
recovery policies in place to
recover rates and charges in a
timely way to ensure they remain
financially sustainable and able to
continue to deliver quality services.

However, from time to time some ratepayers
will face difficulties, such as loss of employment
or illness, and councils need to take a fair and
flexible approach to managing their debts.

To balance these considerations, councils
should have policies that first seek to recover
outstanding payments using a fair and effective
process that promptly determines how each
debt will be paid outside a formal court
process. This minimises overall costs to the
individual ratepayer, who may already be facing
difficulties, and cost to the community.

Page 33
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Council Activity in the

NSW Local Courts

in 2013 NSW councils filed
34,098 actions in the Local
Court. Of these claims,
around 95% were for unpaid
rates and charges. The
average claim was $1,600
and over 80% were for less

than $2,000. Almost 70

of these matters settled,
were paid or written off by
councils prior to judgement.

In around 27% of these
matters the ratepayer did
not file a notice of defence
in the court action. This
means that these ratepayers
were either not aware

of the proceedings, did
not understand the court
process, were not willing
to make a response to the
claims, or were unable to
seek representation.
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3.1 Debt management
options

Each council should determine how best to
resource their debt collection and recovery role
based on local circumstances and need.

While some councils
undertake this role in-house,
others engage professional
businesses or debt
recovery agents.

Agents acting on behalf of
councils do so under express

or implied authority. The
council is ultimately liable
for the agent’s actions in
recovering debt and the
debt management process,
as for any in-house debt
recovery process.

Where councils choose to outsource debt
collection and recovery, they should have
appropriate contracts and operations in place
that take into account sections 2.4 and 3.2 of
these Guidelines and the following principles:

+ contacting ratepayers - this should require
clear, fair and efficient processes to
identify, locate and contact ratepayers to
recover debt

+ provision of information and documents -
this should facilitate prompt and efficient
processes for agents relaying requests to
the council, and for councils to respond to
those requests, and for collection activity to
be suspended at times when it is arranged
for the council to respond directly about
account information or documents

20

+ conflicts of interest - this should require
any conflicts to be identified, declared and
managed, including circumstances where
the same business is performing other work
for the council and/or is representing council
in any subsequent legal action

+  personal conduct - this should require
agents to approach ratepayers with respect,
courtesy and discretion

» pensioners and others facing hardship - this
should set out special requirements for how
these ratepayers are to be assessed and
managed to meet council’s legal obligations
and policies

+ use of alternative resolution options - this
should set out the council’s requirements
around attempting to resolve matters
informally before filing in court and/or to
follow certain dispute resolution guidelines
or procedures, and

+ confidentiality and privacy - this should
set out how personal information must be
managed, including limiting provision and
use of information.

3.2 Reminder
notices and payment
arrangements

Even councils that proactively use best practice
to support ratepayers to pay rates and charges
on time will have some outstanding payments
to manage each year.

Councils are required to issue an annual rates
and charges notice and reminders of each
quarterly instalment one month prior to the
relevant due date.

If a rates instalment is overdue, councils
should issue ratepayers with a reminder
notice, advising that full payment is required
by a stipulated due date, unless a payment
agreement has been made or a deferred
payment has been approved.
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Where contact details are out of date or rates
notices are returned to the council, there is little
advantage in issuing multiple reminder notices.
In this case, councils should make attempts to
obtain current ratepayer contact details. See
Appendix D for information about how some
councils achieve this.

Payment arrangements and
repayment negotiations

Generally, if a ratepayer fails to meet two
payment arrangements, councils issue a
reminder notice advising that full payment is
required within the date specified, after which
debt recovery action will commence.

Councils are encouraged to work with
ratepayers by taking a flexible and realistic
approach, such as by:

» making reasonable allowances for ongoing
living expenses

+ considering if the ratepayer is on a fixed low
income (for example a disability pension or
other welfare payments) and prospects of
future income, and

+ any other debts owing to different creditors.

Under no circumstances should councils
provide ratepayers with financial advice. Any
repayment arrangement reached should be
fully and accurately documented and a copy
provided to the ratepayer.

Where this prompts a ratepayer to reveal
financial or other difficulties preventing
payment, councils should follow special
policies and procedures to assess and deal with
hardship, as discussed in Section 4.

Council policies and procedures should
include information about how best to deal
with non-payment.

Debt Management and Hardship Guidelines

Councils should consider
checking currency of contact
details at the reminder notice
stage, If they appear out of
date, and how best to bring
the notice to the ratepayer’s
attention (see also section
2.4 and Appendix D).

Some councils offer
prominent ‘Change of Name’
and ‘Change of Address’
services online for ratepayers
and regularly undertake
electronic ratepayer contact
detail updates.
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Councils should develop a template reminder

notice for overdue payments including:

* amount owing and date on which payment
was due

* any interest charges that apply, or will apply,
under the Act

+ advice that the ratepayer should contact
council immediately to discuss an alternative
payment arrangement if unable to pay in full

» contact details to discuss the debt

* advice that the council officer will be
respectful, courtecus and discreet when
working with the ratepayer to resolve
the matter

* notification that, if payment is not made,
council will first seek resolution through
internal dispute resolution but may need to
resort to legal proceedings

* notification that all legal costs and expenses
incurred in recovering rates will be charged
against the property under the Act

+ advice where to find further information
about local support services, including free
legal advice or financial counselling

+ confirmation that council may agree to a
payment arrangement before or after legal
action has commenced but may continue
legal action if the ratepayer does not comply
with their arrangement with council, and

» notification, if relevant, that the ratepayer
will be listed on the Credit Reference listing
by credit bodies if payment is not made by a
certain date.

If a ratepayer does not pay by the date on

the reminder notice, council should consider
issuing a final notice or letter of demand before
taking legal action. Council should again try

to find current contact details prior to sending
the notice.

The final notice should repeat the reminder
notice information, refer to the previous
reminder notice and confirm that council

will take further action without notice unless
payment is made or the ratepayer negotiates an
alternative arrangement with council.

22

3.3 Counselling,
mediation and informal
dispute resolution (IDR)

Local court data shows that councils file many
claims for small debts at @ much greater rate
than State and Commonwealth governments,
electricity and water providers combined. This
results in unnecessary time, cost, use of court
resources and stress on ratepayers. |t can also
indicate poor debt management practices.

Council should let ratepayers
know about legal and
financial counselling optior

as well as any mediation or
dispute resolution processes
in place to help resolve issues.

Importantly, if a ratepayer is actively
participating in a dispute resolution process,
has made an application for financial hardship
that has not yet been determined, or is
complying with a payment arrangement made
with a council in good faith, any action to

sell the debt, retrieve the debt or start legal
proceedings should be suspended (and then
only be commenced if liability is confirmed).

Any business or agent acting on the council’s
behalf must also be aware of the council’s
policy in relation to mediation and dispute
resolution. Further detail about different levels
of mediation and dispute resolution is below.
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Referring ratepayers to legal and financial advice

Councils can outline options for ratepayers to
access support services to help resolve legal or
financial issues and/or negotiate arrangements
to manage debt. This will be mutually beneficial
as it may result in an early agreement about
payment arrangements.

Community legal centres and financial
counsellors assist people resolve debt issues by
providing free, tailored expert advice. Solicitors
from these centres or Legal Aid can provide
legal advice and assistance to ratepayers.

Financial counsellors provide a mix of social,
financial and paralegal advice and advocacy on
debt issues. Assistance can include:

assessing whether or not the debt is
legally owed

advice around protected income and assets
(in broad terms, where a ratepayer’s sole
income is social security and they have only
basic household assets, a creditor may be
unable to enforce a debt against them), and

advice about budgets, options for reducing
expenses and possible debt repayment
strategies, and

negotiating with other creditors to free up
income that can assist people to pay rates
and other essential charges.

Support services councils should refer ratepayers to

www.moneysmart.qgov.au/managing

-your-money/managing-debts

ITEM NO: EDBC19/14

Financial Advice, including financial counsellor search function

www.legalaid.nsw.gov.au/get-legal-help/find-a-service
Legal Aid service (Legal Advisers)

Community Legal Centres in different local government areas:
www.clchsw.org.au/find_legal help

23
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Mediation, negotiation and
informal dispute resolution (/IDR)

Mediation or informal dispute resolution
is @ quick, cheap, flexible and confidential
process. It can help preserve business

or personal relationships.

Mediation or informal dispute resolution is

a key option to support councils to reach a
payment arrangement with a ratepayer and
many councils report high success rates

using this. This should occur before any legal
action is commenced. It may also occur during
resolution of a legal claim or after a court has
made a judgement.

Council policies should
include Informal Dispute
Resolution options. Timely
mediation to resolve debt

informally, prior to filing

in court, benefits both
councils and the ratepayers.
It is effective and efficient
best practice.

Options for mediation and informal dispute

resolution differ across NSW and include:

+ Community Justice Centres - these
centres provide free, community mediation
services and can assist with many disputes,
including debts

* Professional mediators and solicitors - a list
of people able to assist at cost is available
through the Law Society of NSW and District
Court of NSW - this is usually only appropriate
for larger outstanding debts, and

* Internal Ombudsmen.

24
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3.4 Specific
considerations for
pensioners

Where a ratepayer that owes council a debt
for rates and charges is a pensioner, additional
options for support and flexibility may exist.

Councils should bring these options to the
attention of ratepayers as soon as possible

to minimise further costs accruing to those
ratepayers and should set out in their policies
and procedures how pensioner matters will
be handled and relevant factors to consider in

assessing applications.

For further information about pensioners refer
to Section 4 of these Guidelines.

3.5 Water and sewerage
charges

Like rates and waste charges, councils levy
ratepayers for water and sewerage services
council provides. To the extent possible, the
overall debt collection and recovery process
should be consistent with the recovery of rates
and charges.

Also like for rates and waste charges,
pensioners are eligible for a discount on their
water and sewerage charges.

While some special considerations apply to
collecting these charges and responding to
overdue payments, councils should also ensure
they have appropriate policies and procedures
in place to manage non-payment for water and
sewerage charges.

Notifying ratepayers
and occupiers

Particular considerations that should be
included as part of these policies will apply
where council may consider restricting water
supply due to non-payment.
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Councils should be aware that:

* a decision to restrict water supply must
be consistent with the Local Government
(General) Regulation and allow sufficient
water use to maintain personal hygiene

+ if payment is not made after a reminder
notice is issued, council may choose to
issue a notice of Intention to Restrict
Water Supply

+ notices should advise what action will be
taken and a time period set by council,
together with other matters usually set out
on a reminder notice for rates

+ notices should be sent to the legal owner
of the property affected at his or her last
known address and a copy sent to the
‘Occupier’ at the property address

* if council receives no response to a Notice
of Intention to Restrict, a further Water
Restriction Notice should be served on the
occupier, and, the property owner at their
last known address. This further notice
should state when service will be restricted,
at least 7 days from the date of the notice

+ arrangements for payment should not be
entered into directly with tenants

+ if payment is not received and a restrictor
is installed, a notice should be given to the
occupier advising that water supply has
been restricted or, if that is not possible, left
at the property address, and

+ the final notice should state that water
supply will not be restored until payment is
made, including a reconnection fee.

3.6 Writing off debt

If a debt cannot be recovered, or a council
chooses not to take any further action,
outstanding debts should be settled, where
legally allowable.

One option is to reduce or write-off an
outstanding debt. This can happen before,
during or after any legal action is commenced,
and may include:

Debt Management and Hardship Guidelines

+ rates and charges in certain circumstances
- clause 131 Local Government (General)
Regulation

* accrued interest - s.567 Local
Government Act

* pensioners’ rates and charges - s.582 and
583 Local Government Act, and

+ sundry fees and charges - 5.610E, Loca/
Government Act (after public notice).

Further information about the procedures for
these actions is set out in the Council Revenue

and Rating Manual.

Bad debts may be written off by a General
Manager with delegated authority. For example,
an elected council may resolve that the General
Manager can write off debts below a certain
amount or in specific circumstances without
council resolution in accordance with the Local
Government Act, such as in cases where it is
believed that an attempt to recover the amount
would not be cost effective.

3.7 External Dispute
Resolution options

Businesses in many industries belong to an
external dispute resolution (EDR) scheme.
Specialist collection and debt purchasing
agencies may also decide to join a scheme.

At times, these schemes can help to resolve
disputes that are unable to be resolved through
the council’s internal or informal dispute
resolution processes.

Some councils are members of the Energy and
Water Ombudsman scheme (EWON). Councils
may wish to consider joining such a scheme for
water charges. Further information is available

at: www.ewon.com.au/.

The benefits of external review are that it
provides an independent and transparent
process to present a case, explain decisions and
often resolve issues before the need for court
action. It can also inform continual improvement
in council policies and procedures.
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Council policies should specify any In considering whether to commence legal
circumstances in which outstanding payment proceedings, councils should also consider the
issues are to be elevated to more formal dispute  amount of a debt, how overdue it is and action
resolution processes. taken to date. Special considerations may apply
if the ratepayer is a pensioner, has a mental
3_8 Le gal options illness, is in hardship or otherwise requires

assistance to defend a legal claim.
While there are a number of local government
court claims for unpaid rates in NSW each
year, only 0.1% go to a final hearing. Almost
all disputes are resolved through negotiation
or other informal dispute resolution processes

prior to judgement, and this is often required
before a claim can be heard. + attempted to contact council or

make instalments

Councils should develop and apply a set of
principles or criteria as part of their policies to
assist in their decision about whether to proceed
with legal action. This could include whether the
ratepayer has:

+ previously failed to pay their rates

X . . + complied with any alternative arrangements to
Court claims dealing with make payments

unpaid rates and charges can + more than one rates instalment outstanding,
waste time, resources and and

cause uhnecessary stress
to ratepayers. Excessive

+ participated willingly in mediation or other
attempts to settle the debt.

court claims by councils Filing in court
can be a sign of poor debt Only when other options are exhausted - and
recovery practfces, a council determines the next best option is
to file in court - councils may use the NSW

Councils should take feg.-_—?r! Department of Justice Online Registry to

. ) file forms including Statements of Claim and
action in court as a last applications for default judgement. This may
resort rather than a matter reduce the need to engage agents to file

matters for councils. Further information is at:

of practice. This should only i - )
onlineregistry.lawlink.nsw.gov.au/content/

occur if an informal payment
arrangement with a ratepayer
is not successful, a ratepayer
breaches an existing payment
arrangement or a ratepayer
has a long history of not
paying rates and charges.
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NSW Government Civil
Justice Strategy

The Department of Justice
Is developing a hew Civil
Justice Strategy that places
a strong emphasis on dispute
resolution prior to filing in
court, particularly by State
agencies and councils. This
strategy recognises that
more than 95% of court
matters settle before final
Judgements and that the
formal justice system should
be involved in civil matters
such as outstanding debts
only where necessary.

Statements of Claim

Councils can recover debts in the Local Court
for up to $100,000. A flowchart of the debt
recovery process is at Appendix B. The Small
Claims Division handles debts up to $10,000.
This provides a lower cost process with less
formality, less technicality in proceedings

and fewer rules of evidence. Costs that can

be awarded are therefore capped to a fixed
amount. Most matters are usually dealt with by
court assessors rather than magistrates.

Debt Management and Hardship Guidelines

Court orders and
recovery action

The court may order that a ratepayer owes a
council a debt. If not paid, the council or agent
may take recovery action. This should only be
authorised by a council officer with appropriate
delegation. Council policies that contemplate
legal action should provide guidance about
how to choose an appropriate course of action
such as an examination summons or garnishee
order. Councils should only ever choose options
that are commensurate with the nature of the
debt owed.

Sale of land for unpaid rates

Under Chapter 17, Division 6 of the Loca/
Government Act, councils are able to sell

land to recover rates and charges in certain
circumstances where the debts have been
outstanding for more than five years. Councils
should only resort to this option as a last resort,
particularly where a ratepayer lives on the
property and the debt owing is a small amount.
Councils should be guided by sound policies
and procedures if taking this action.

If a property is sold and the amount received
by council is less than the outstanding rates
and charges, the council should consider the
debt paid in full as per Section 719 of the
Local Government Act.

If the amount received is more than the amount
outstanding, the council will hold the money for
persons having estates or interests in the land
immediately before the sale according to their
respective estates and interests.

Section 720 of the Local Government Act
provides for councils to pay the balance of the
purchase money or any part of the balance to
oramong the persons who are, in its opinion,
clearly entitled to it. Receipt by the person of
any payment made under this section is an
effectual discharge of the council’s liability.
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Part 4:
Ensuring hardship is fairly
and effectively assessed
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Councils should act
proactively, fairly, realistically
and flexibly when they

think a ratepayer may be
experiencing hardship.

They should also take into
account the individual

circumstances causing
hardship. This will better
ensure that the ratepayer
is supported to meet their

financial commitments.

Councils should ensure
hardship information is

easily accessible and
understandable to ratepayers.

Councils should ensure that
their hardship and debt
management policies and
procedures are integrated
well, even if they are written
as separate policies.

Many of the principles, policies and processes
that apply to debt management, as outlined
in the earlier sections of these Guidelines,
also apply to hardship. Below is additional
information that councils should take into
account when preparing and implementing
hardship policies and procedures.

Debt Management and Hardship Guidelines

4.1 Understanding
hardship

Hardship is difficulty in paying debts when
repayment is due. Any person who cannot

pay their rates or charges due to hardship can
apply to council for assistance at any time.
Ratepayers should be encouraged to seek
assistance from the council as soon as practical.
The council should then consider each case on
its merits.

Short term hardship can arise from a temporary
change in circumstances:

* Loss or changein income

* lliness

+ Loss arising from an accident

+ Natural disaster or emergency situation
+ Death in the family

»  Separation, divorce or other family crisis
»  Family viclence, and/or

+ Some other temporary financial difficulty
due to loss of income or increase in
essential expenditure.
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Long term hardship can arise from any of
the reasons listed above, or it can relate to
the problem of managing living costs with
a low or fixed income such as a pension or
superannuation payment.

4.2 Clear and upfront
communication with
ratepayers about
hardship

As for debt management generally, councils
should adopt and widely communicate local
hardship policies and procedures in an easy to
understand and accessible format. This should
include having fact sheets, forms and other
information on the council’s website.

Where possible, councils should include
information about language services to support
the hardship claim process.

Councils should additionally define and clearly
communicate financial support contacts, or
information about where contacts can be
found, as part of their debt management

and hardship communication strategies. Key
contacts could include:

* Financial Counsellors Association

* Financial Rights Legal Centre

*+ Mortgage Hardship Service

» National Debt Helpline, and/or

+ any other relevant services in the local area.

Councils should clearly communicate key
sections of their debt management and
hardship policy to ratepayers, including
alternative payment options available to
ratepayers (section 2.3), privacy provisions for
ratepayers engaging with council (section 2.4),
and arrangements for pensioners (section 2.5
of this Guideling).

30

4.3 Assessing
applications for
hardship assistance

Councils should have information in their
policies and procedures about how they will
consistently assess hardship applications.

Resources, such as hardship factsheets and
application forms, should be easily accessible
on the council website to allow ratepayers to
make an application. Information should include
a contact point in the council for any queries a
ratepayer has. Applications should be able to
be submitted by the ratepayer or by another
person on their behalf.

How applications may
be assessed

As each local community is different, councils
should develop a methodology for assessing
hardship based on local circumstances.
Applications may be assessed by the council
or a delegate (e.g. a Hardship Committee or
council employee). Factors to be considered
may include, but are not limited to, whether
the ratepayer:
* has provided appropriate evidence of
financial and/or other hardship

* receives Centrelink benefits

* receives other benefits (e.g. emergency
relief funding)

+  whether the applicant could be considered
in acute financial hardship, for example, if an
individual earns below 75% of the minimum
weekly wage

+ is experiencing domestic or family violence
involving financial abuse

* has been referred by an accredited
financial counsellor, welfare agency or legal
assistance service, or

* has a payment history that indicates they
have difficulty in meeting payments in
the past.

+ has appropriately completed a hardship
application form (if required).
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Councils may wish to consider best practice
hardship processes of peer councils and/or talk
to Legal Aid NSW or local financial support
agencies when developing their hardship
assessment processes.

Capacity to pay

An individual’s capacity to pay should be
assessed as part of this process. The payment
amount and/or payment plan should take into
account and reflect a ratepayer’s personal
circumstances including, but not limited to:
+ the ratepayers total disposable income and
current financial commitments
+ the number of children and/or dependents
of the ratepayer, and/or
+ advice from an accredited
financial counsellor.

Financial hardship and
council assistance

There are several ways the council may help
a ratepayer who is experiencing financial
hardship including, but not limited to:

+ a payment plan or agreement (s564 of the
Local Government Act) so that rates and
charges (whether overdue or not) are paid
on a weekly, fortnightly or monthly basis

* interest may be waived or reduced for a set
period of time

*+ a pensioner rebate (additional to the
legislated rebate) may be given

+ interest, rates or charges may be written
off, waived, reduced, or deferred for
eligible applicants (s564, s577, s601
Local Government Act ).

When a payment plan is being arranged, the
delegated council officer should work with the
applicant to ensure the plan is realistic in terms
of the applicant’s capacity to pay.

Page 45
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When a payment plan is agreed the applicant
should be given written notice of:

* how long the plan will last

+ the amount of each instalment payable
under the plan

+ the due date of each instalment

+ what action the council will take if the
applicant misses a payment

*+ who to contact if the applicant’s
circumstances change, and

» details of any payment deferral options (e.g.
s601, Local Government Act).

Penalty interest charges may normally be

written off or reduced if:

+ if the applicant complies with their payment
plan, or

+ if the applicantis a *first time" defaulter
with a good payment history and there are
mitigating circumstances.

Hardship application decisions
and appeals

The council, or delegate deciding hardship
applications, should generally make a
recommendation to the General Manager about
whether or not to grant hardship. The General
Manager would then make a decision.

The applicant should be informed of the
General Manager’s decision in writing within
a reasonable timeframe after making the
application (say 14 days) and should be given
reasons for the decision.

If not satisfied with the outcome, the applicant
should be able to appeal the decision,
potentially to the elected council. Any hardship
request considered by the elected council
should be done at a closed meeting.
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Length of payment
arrangements

Any form of assistance provided under a local
debt management and hardship policy may be
for 6 months, 12 months, or a period agreed

to between both parties. A further application
for hardship consideration may be made after
this period.

Cancelling hardship
arrangements

A hardship arrangement may be cancelled if
the ratepayer:

+ fails to comply with their payment plan

* no longer owns the land

+ advises the council that financial hardship no
longer applies, or

+ provides false or misleading evidence of
financial hardship to council.

Where a ratepayer fails to comply with their
payment plan or contact the council about
failing to pay. council should send a reminder to
make a payment or contact the council.

If the ratepayer does not respond within an
appropriate timeframe, say ten business days,
and the council determines the payment plan
is unlikely to be met, the payment plan may be
cancelled and this decision communicated to
the ratepayer in writing. The ratepayer’s debt
would then become subject to the normal debt
recovery processes of the council.

Relevant checklists are in Appendices E and F.
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Appendix A

Definitions

A person who has the express or implied authority to undertake collection

Agent activity on behalf of a council in circumstances where a debt has not been
sold or assigned
. A person such as a financial counsellor, solicitor, financial advisor, carer,
Authorised

representative

trustee or guardian who has been authorised by a ratepayer to act on
their behalf

Capacity to pay

A payment amount or plan that takes account a ratepayer’s personal
circumstances including, but not limited to:

a) total disposable income and current financial commitments
b)Y number of children and/or other dependents of the ratepayer, or
¢) advice from an accredited financial counsellor

Costs Amounts incurred by a council in recovering overdue debts (e.g. Court,
interest and professional costs) which can be legally recovered from the
ratepayer

The Council The elected representatives, or councillors, who form the governing body of a

local council.

Council policy

Policy created and approved by the General Manager of a council and/or the
elected body

Credit listing

The listing of an unpaid debt on a person’s credit report

Credit report

Any record or information that:
* is being or has been prepared by a credit reporting agency
* has any bearing on an individual’s

- eligibility to be provided with credit

- history in relation to credit, or

- capacity to repay credit, or

* isused or has the capacity to be used as a factor in establishing an
individual's eligibility for credit.

Debt collector

A person collecting a debt in the course of a business, including councils,
agencies collecting a debt on a council’s behalf and independent
collection agencies

Debt Recovery

A council procedure that defines the processes to implement to meet the

Procedure objectives of a council’s debt recovery policy
In cases where the ratepayer does not respond to a Summeons issued to them,
Default . L L.
Judament the Court may make a default judgment whereby it will make a decision
9 without having the matter heard in Court
Financial A person who provides information, support and advocacy to assist peoplein
counsellor financial difficulty

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 49




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND
HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

Office of Local Government

Legal document issued by the court ordering third parties who hold funds

on behalf of the defendant (eg. an employer) to pay funds to a council.

Garnish
arnishee Garnishees can be issued against a defendant’s wages, bank accounts or
other third party holding funds on behalf of the defendant.
Hardship is any situation where an individual is having difficulty paying legally
; owed debt. This can result from life changes (for example, because of iliness,
Hardship

capacity to pay

unemployment or changed financial circumstances) restricting the short-term

Judgment debt A debt confirmed by an order or judgment of a court

Demand letter from a council or a council’s legal recovery representative

Notice of issued in accordance with the Australian Competition and Consumer

Demand Commission and the Australian Securities and Investments
Commission guidelines

Penalty interest by a council in its Revenue Policy

Interest raised in accordance with the Local Government Act and as adopted

An eligible pensioner as defined in clause 134 of the Local Government

Pensioner (General) Regulations 2005
Rateable Land value used for rating purposes i.e. net of allowances allowed by the
valuation Valuation of Land Act 1916 and s.585 Local Government Act

Reasonableness )
relevant circumstances

Assessed according to an objective standard, taking into account all

Rent for rates Section 569 of the Local Government Act allows a council to order tenants of
properties with overdue rates to pay rent to a council in lieu of unpaid rates,

under specific circumstances

In accordance with s713 of the Local Government Act, a council has the

Sale of Land authority to sell land which has any unpaid rates or charges for more
than 5 years, or 1 year for vacant land, where the owing debt exceeds the
land valuation
Write off The accounting procedure for cancelling a debt that is no longer collectable
resulting in its removal from the ratepayer’s balance sheet account
36

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 50




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND
HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

Debt Management and Hardship Guidelines

Appendix B

Debt recovery process flowchart

Debt recovery process Council / delegated Debtor
authority

il

Rate and charges * Flexible payment « Contract Council

notice s546 Act
1August

Rate and charges
instalment notice s546
Act

30 days

options

Financial hardship
policy

Debt recovery
policy

Debt
communication

= Ensure contract
details are correct
« Payment of Council
debt
- Fixed
- Flexible
« Apply for hardship
arrangements

Notification of
outstanding debt
14 days

Confirm debtor
contact details are
correct

Debit review

Early dispute
Resolution (EDR)

* Asabove

* Payment of council
debt, via agreement

Financial

Counsellors
Final reminder As above + Asabove
notification Develop payment
14 days agreement

Defer payment
requirements, s576
Write off interest, s/
debt, s582

Refer for legal
action if not paid
Sale of land, s713

Statement of claim
14 days

Notice of moticn
default judgement
14 days

Debt review
File claim
Process claim
Report

« Asabove

Recovery action
Weeks, months, years

Quarterly payment by:
» 31 August

* 30 November

»= 28 February

« 31 May

Note: Red indicates action referred to the NSW Local Courts, whereby rates, charges and fees
remain unpafd after a final reminder notification.
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Appendix C

Local Government Act

and regulations - excerpts

The Local Government Act 1993 (the Act) provides the legal framework for how councils in NSW
may set and levy rates and charges and recover debt from overdue rates and charges. This is
supported in provisions in the Local Government (General) Regulation 2005. Some relevant
excerpts are set outin the tables below.

Councils must take a range of other laws into account when undertaking these activities.
This Guideline does not capture all other legislation, in relation to which councils should take
their own advice.

Local Government Act 1993

Section 546 How is a rate or charge levied?

(1) A rate or charge is levied on the land specified in a rates and charges notice by the service of
the notice.

(2) The notice may be served at any time after 1 July in the year for which the rate or charge is
made or in a subsequent year.

(3) A noticethatis required to effect an adjustment of rates or charges may be served in the
year for which the rate or charge is made or a subsequent year.

(4) The notice may include more than one rate, more than one charge and more than one parcel
of land.

(5) It is not necessary to specify the name of the rateable person or the person liable to pay the
charge in the notice if the council does not know the person’s name.

Section 562 Payment of rates and annual charges
(1) Annual rates and charges may be paid in a single instalment or by quarterly instalments.

(2) If payment is made by quarterly instalments, each instalment is to be a quarter of the rates
or charges, disregarding any remainder, together, in the case of the first instalment, with the
remainder. However, if the amount of an instalment, other than the first instalment, is not a
multiple of 10 cents, the amount of each instalment in excess of a multiple of 10 cents is to be
subtracted from that instalment and added to the first instalment.

(3) Except as provided by subsection (4):

(a) if payment is made in a single instalment, the instalment is payable by 31 August, and

(b) if payment is made by quarterly instalments, the instalments are payable by 31 August, 30
November, 28 February and 31 May.

(4) If the rates and charges notice is not served by 1 August:

(a) the single instalment (if payment is made in a single instalment), or

(b) the first 2 instalments (if payment is made by quarterly instalments),
is or are payable by 30 November, or by the day that is 30 days after service of the notice,
whichever is the later.

(5) On or before 31 October, 31 January and 30 April, a council must send reminder notices
(to be sent separately from the rates and charges notice) to each person whose rates and
charges are being paid by quarterly instalments.
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Section 563 Discount for prompt payment in full

A council may discount the amount of a rate or charge to such extent as it determines if the
whole of the discounted amount of the rate or charge is paid by a date nominated by the council

Section 564 Agreement as to periodical payment of rates and charges

(1 A council may accept payment of rates and charges due and payable by a person in
accordance with an agreement made with the person.

(2) The council may write off or reduce interest accrued on rates or charges if the person
complies with the agreement.

Section 566 Accrual of interest on overdue rates and charges
(1) Interest accrues on rates and charges that remain unpaid after they become due and payable.
(2) Interest accrues on a daily basis.

(3) The rate of interest is that set by the council but must not exceed the rate specified for the
time being by the Minister by notice published in the Gazette.

(4) Accrued interest is, for the purpose of its recovery, taken to be a rate or charge which is due
and payable.

(5) Interest continues to accrue on unpaid rates or charges even though judgment for payment
of the rates or charges may have been obtained in a court. Interest is not payable on the
judgment debt, despite any other Act.

Section 567 Writing off of accrued interest
The council may write off accrued interest on rates or charges payable by a person if, in its opinion:

(a) the person was unable to pay the rates or charges when they became due and payable for
reasons beyond the person’s control, or

(b) the person is unable to pay the accrued interest for reasons beyond the person’s control, or
(c) payment of the accrued interest would cause the person hardship.

Section 570 Transfer of land in payment of rates or charges

A council may accept a transfer of the land in respect of which rates or charges are or accrued
interest is due and payable in full satisfaction of the rates, charges or accrued interest.
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Section 577 Extension of concession to avoid hardship

(1 If a council considers it proper to do so to avoid hardship, the council may, by order, direct that:
(@) a person specified in the order:

(i) who occupies a dwelling as his or her sole or principal place of living, which dwelling is the
sole or principal place of living of an eligible pensioner, and

(iiy) who is jointly liable with that eligible pensioner or with that eligible pensioner and one or
more other persons in respect of the land on which that dwelling is situated, and

(iii) in respect of whom a reduction of rates or charges would not, if that person were solely
liable in respect of that land, be required to be made under this Division, or

(b) any person belonging to a class of persons specified in the order, being persons referred to
in paragraph (a),
s, on and from the effective date of the order, taken, for the purposes of this Division, to be
or to have been an eligible pensioner.

(2) If a council considers it proper to do so to avoid hardship, the council may, by order, direct that:

(@) an eligible pensioner specified in the order who, although not liable, or although liable
jointly with one or more other persons, to do so, has, for such period as, in the opinion of the
council, warrants the making of an order under this section in respect of that person, paid
the whole of the rates or charges for the land on which that dwelling is situated oris, in the
opinion of the council, likely to pay the whole of the rates or charges in circumstances that in
the opinion of the council warrant the making of an order under this subsection, or

(b) any person belonging to a class of persons specified in the order being persons referred to
in paragraph (a),
is, on and from the effective date of the order, taken, for the purposes of this Division, to
be or to have been the person solely liable in respect of the land on which the dwelling
is situated.

(3) An order under this section has effect according to its tenor.

Section 578 When does an order under sec 577 take effect?

(1 An order under section 577 takes effect (or is taken to take effect) on such date as is
specified in the order (the effective date), being a date in the year commencing on 1July
during which the order is made, whether or not that date is before or after the date on which
the order is made.

(2) If a council makes an order under section 577 that is taken to take effect on a date that is
before the date of the making of the order, the council may, in that order or in a subsequent
order, give such directions as to refunding any rates or charges that have been paid and the
charging of interest on overdue rates or charges and as to such other matters as the council
thinks fit.

(3) An order under subsection (2) has effect according to its tenor.
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Section 579 When and how is an application made for the purposes of this Division?

(1) An application under this Division is to be made within the time and in the manner prescribed
by the regulations.

(2) If no such regulations are in force, the application is to be made within the time and in the
manner fixed by resolution of the council and, if an application is made for an order referred
to in section 577, as the council may require.

(3) If, pursuant to an application made under this Division, a reduced rate or charge applies, the
council may, if the eligibility of the applicant for a reduction in a subsequent rate or charge
is verified by the council as prescribed by the regulations, reduce the subsequent rate or
charge without requiring a further application under this Division.

Section 580 Variation by regulation of amounts of reductions

The amount by which a rate or charge is to be reduced in accordance with this Division may be
varied from time to time by the regulations.

Section 582 Abandonment of pensioners rates and charges

A council may waive or reduce rates, charges and interest due by any person prescribed by the
regulations who is in receipt of a pension, benefit or allowance under the Social Security Act 1991
of the Commonwealth.

Section 583 Writing off of pensioners rates and charges

(1) A council is to write off amounts of rates, charges and interest which are reduced or waived
under this Division.

(2) A council may not take proceedings to recover an amount so written off unless the amount
has been written off because of a wilfully false statement in an application under this Division
or except as provided by section 584.

Section 585 Who may apply for postponement of rates?

The rateable person for land described in any of the following paragraphs may apply to the

council for a postponement of rates payable for the land in the current or following rating year

(or in both years):

(a) a parcel of land on which there is a single dwelling-house used or occupied as such and
which is zoned or otherwise designated for use under an environmental planning instrument
for the purposes of industry, commerce or the erection of residential flat buildings, not being
land referred to in paragraph (b) or (c),

(b) a parcel of land (which may comprise one or more lots or portions in a current plan) on
which there is a single dwelling-house used or occupied as such and which is zoned or
otherwise designated under an environmental planning instrument so as to permit its
subdivision for residential purposes, not being land referred to in paragraph (c),

(c) a parcel of rural land (which may comprise one or more lots or portions in a current plan)
which is zoned or otherwise designated under an environmental planning instrument so
as to permit its use otherwise than as rural land, or its subdivision into two or more lots or
portions, one or more of which has an area of less than 40 hectares.

Section 595 Rates to be written off after 5 years

(1) If 5 years have elapsed since the commencement of a rating year for which part of the rates
levied on land have been postponed under this Division, the part postponed and any interest
accrued on that part must be written off by the council.

(2) Nothing in this section affects the right of the council to recover rates and interest, even
though they have been written off under this section, if it subsequently appears to the
council that they should not have been written off.

a1

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 55




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND ITEM NO: EDBC19/14
HARDSHIP GUIDELINES

Office of Local Government

Section 601 Hardship resulting from certain valuation changes

(1) A ratepayer who, as a consequence of the making and levying of a rate on a valuation having
a later base date than any valuation previously used by a council for the making and levying
of a rate, suffers substantial hardship, may apply to the council for relief under this section.

(2) The council has a discretion to waive, reduce or defer the payment of the whole or any part
of the increase in the amount of the rate payable by the ratepayer in such circumstances, for
such period and subject to such conditions as it thinks fit.

(3) An applicant who is dissatisfied with a council’s decision under this section may request the
council to review its decision and the council, at its discretion, may do so.

Section 710 Service of notices on persons

(1) A notice required by or under this Act to be served on a person may be served as provided by
this section.

(2) The service may be:
(a) personal, or

(b) by delivering the notice at or on the premises at which the person to be served lives or carries on
business, and leaving it with any person apparently above the age of 14 years resident or employed
at the premises, or

(c) by posting the notice by prepaid letter addressed to the last known place of residence or business
or post office box of the person to be served, or

(d) by transmitting the notice by facsimile transmission to a number specified by the person (on
correspondence or otherwise) as a number to which facsimile transmissions to that person may be
sent, or

(d1) by transmitting the notice by electronic mail to an email address specified by the person (on
correspondence or otherwise) as an address to which electronic mail to that person may be
transmitted, or

(e) by fixing the notice on any conspicuous part of the land, building or premises owned or occupied by
the person, or

(f) in the case of an offence involving a vehicle, by attaching the notice to the vehicle, or

(g) if the person to be served maintains a box at a document exchange established in New South
Wales, by depositing the notice in that box or leaving it at another such exchange for transmission
to the first mentioned exchange for deposit in that box.

(2A) Subsection (2) (d1) does not authorise a notice to be transmitted to a person by electronic mail
unless the person has requested the council, in writing, that notices of that kind be transmitted to
the person by electronic mail, and has not subsequently withdrawn the request.

(2B) A person’s request under subsection (2A) is taken to have been withdrawn in relation to a
particular kind of notice only if the person has informed the council, in writing, that notices of that
kind are no longer to be transmitted to the person by electronic mail.

(2C) While a person’s request under subsection (2A) has effect in relation to a particular kind of
notice, the address to which notices of that kind are to be transmitted is:

(a) the email address indicated in the request, or

(b) if the person subsequently directs the council, in writing, to transmit notices of that kind to a
different email address, that different address.
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(3) If a notice is deposited in a box, or left at a document exchange, service of the notice is, until
the contrary is proved, taken to be effected 2 days after the day on which the notice is so
deposited or left.

(4) In addition to the means of service prescribed by subsection (2):

(a) in any case where the person to be served is, or after inquiry appears to be, absent from New
South Wales, the service may be on the agent of that person by any of the means prescribed
by subsection (2) (a). (b), (c) or (d), and

(b) in any case where the land, building or premises are unoccupied and the owner or the
owner’s address or place of residence is not known to the council, service by the council may
be by advertisement in the approved form published in:

(i) a newspaper circulating in the area or part of the area in which the land, building or premises
are situated that is published in print form at intervals not exceeding 26 days, or

(ii) a manner determined by the council having regard to the object of bringing notices to the
attention of owners in cases of that kind, and

(c) In the case of the service of a rates and charges notice, the service may be effected by
delivering the notice to the premises at which the person to be served lives or carries on
business and depositing it in a box or receptacle at, on or in the proximity of those premises
that is provided, used or designed for the reception of letters addressed to that person.

(5) The notice may be addressed by the description of “rateable person” or "owner” or
“occupier” of the land, building or premises (naming or otherwise sufficiently indicating the
same) in respect of which the notice is served, and without further name or description.

(6) The notice may be wholly printed, wholly written or partly printed and partly written.

(7) If a notice has been served by any of the means prescribed by this section, all inquiries
required under this section are taken to have been made, and the service is conclusive
evidence of them.

(8) Proof by affidavit or orally that a notice has been posted, or its transmission by electronic
mail has been initiated, in accordance with this section is conclusive evidence of service.

(9) For the purposes of this section, a justice of the peace is authorised to take and receive an
affidavit, whether any matter to which the affidavit relates is or is not pending in any court.
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Section 713 Sale of land for unpaid rates and charges

(1) For the purposes of this Division, a rate or charge is overdue if:

(@) in the case of vacant land, it has remained unpaid for more than one year, or

(b) in the case of any other land, it has remained unpaid for more than 5 years,
from the date on which it became payable.

(2) A council may, in accordance with this Division:

(@) sell any land (including vacant land) on which any rate or charge has remained unpaid for
more than 5 years from the date on which it became payable, and

(b) sell any vacant land on which any rate or charge has remained unpaid for more than one year
but not more than 5 years from the date on which it became payable, but only if:

(i) the council obtains a valuation of the land from the Valuer-General, and
(ii) the total amount of unpaid rates or charges on the land exceeds the valuation, and

(iii) the council sells the land within 6 months after the date when the council received
the valuation.

(3) The council must not sell any such land unless the general manager or the public officer
certifies in writing:

(@) whatrates and charges (including overdue rates and charges) are payable on the land, and

(b) when each of those rates and charges was made and how it was levied, and

(c) when each of those rates and charges became payable, and

(d) what amounts are payable by way of overdue rates and charges on the land, and

(e) what amounts are payable by way of rates and charges (other than overdue rates and
charges) on the land.

(4) The council may, in the case of adjoining parcels of land (whether in the same or different
ownerships) each of which may be sold under this Division:

(@) sell them separately or as a single parcel and under whatever conditions of sale it considers
proper, and
(b) do such things as it considers appropriate for the purpose of selling the land at its full value.
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cl.127 Rates and charges notices
(1) A rates and charges notice must contain the following information:
(a) the land to which it relates,

(b) the land value of the land to which it relates and the base date of the general valuation from
which the land value is derived,

(c) particulars of each rate or charge levied on the land by the notice,

(d) if the rate consists of a base amount to which an ad valorem amount is added, particulars of the
base amount,

(e) the date the notice is taken to have effect,

(f) particulars of any outstanding arrears of rates and charges levied on the land and of any interest
payable on those amounts,

(g) the total amount due and the dates for payment of the rates or charges concerned,
(h) the amounts payable for, and the due dates for payment of, instalments of rates or charges,
(i) particulars of any waiver of an amount of special rate in consideration of payment of a lump sum,

(j) a statement that concessions are available to eligible pensioners for any quarter in which they are
eligible pensioners,

(k) particulars of any concession extended in respect of payment of the rates,
(1) particulars of any discount for prompt payment in full of a rate or charge,
(m) particulars of any postponement of rates or postponed rates,

(n) particulars of any option to pay a lump sum towards the capital cost of any works, services or
facilities instead of a special rate in the notice,

(o) a statement that if payment is not made on or before the due date or dates interest accrues on
the overdue amount,

(p) astatement as to how to make inquiries about the notice,

(@) the text, or a summary, of the following provisions of the Act (if applicable):
(1) section 524 (Notice of change of category),

(ii) section 525 (Application for change of category),

(iii) section 526 (Appeal against declaration of category),

(iv) section 555 (What land is exempt from all rates?),

(v) section 556 (What land is exempt from all rates, other than water supply special rates and
sewerage special rates?),

(vi) section 557 (What land is exempt from water supply special rates and sewerage special rates?),
(vil) section 562 (Payment of rates and annual charges),

(vili) section 563 (Discount for prompt payment in full),

(ix) section 564 (Agreement as to periodical payment of rates and charges),

(x) section 566 (Accrual of interest on overdue rates and charges) (xi) section 567 (Writing off
of accrued interest), (xii) section 574 (Appeal on question of whether land is rateable or
subject to a charge),
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Appendix D

Best practice
procedures for
contacting ratepayers

Councils should contact ratepayers if they have
not paid their rates after a reminder notice is
issued, and potentially in other circumstances
in which rates and charges are owed.

Council officers can contact local residents and
ratepayers without breaching their obligation to
protect their privacy.

The following is an overview of some Issues
and practical considerations when contacting
ratepayers about outstanding debt. If there is
any doubt, councils should seek and be guided
by their own legal advice.

When can a ratepayer be
contacted?

1. When you have a reasonable purpose for

contacting a ratepayer

You must only contact a ratepayer for a

reasonable purpose and only to the extent

necessary. It may be necessary and reasonable

if your purpose is to:

* make a demand for payment

+ offer to work with the ratepayer to reach a
flexible repayment arrangement

+ accurately explain the consequences of
non-payment, including any legal remedies
available to the collector/creditor, and any
service restrictions that may apply in the
case of utilities

+ make arrangements for repayment of a debt

* put a settlement proposal or alternative
payment arrangement to the ratepayer

* review existing arrangements after an
agreed period

+ ascertain why earlier attempts to contact
the ratepayer have not been responded to
within a reasonable period, if this is the case

+ ascertain why an agreed repayment
arrangement has not been complied with, if
this is the case

* investigate whether the ratepayer has
changed their residential location without
informing you, when there are grounds for
believing this has occurred, or

+ other similar purposes.
You may also contact a person at their request.

Whether or not a purpose is reasonable may
depend on the personal circumstances of each
ratepayer - e.g., if you know a person cannot
make repayments (for example, because they
are in jail) then continuing to contact them

to demand payment is not reasonable or
appropriate unless you know, or have good
reason to think it is likely, that the ratepayer's
financial situation has improved.

There may be circumstances where contact is
made for a reasonable purpose, or contact is
made initially for a reasonable purpose, and yet
other relevant considerations mean the contact
becomes unreasonable or unacceptable. Relevant
considerations may include the ratepayer'’s
mental iliness or intellectual disability, or the
ratepayer’s incarceration.

If you make contact with a ratepayer in order

to convey a demand for payment it may be
contact for areasonable purpose. However, if the
ratepayer disputes liability and requests proof of
a debt, and you continue to pursue that person
without properly investigating the claims, then
this will not be contact for a reasonable purpose.

2. It is necessary and reasonable to contact the
ratepayer (again)

It is not acceptable to harass a ratepayer. Make

a written record of all contact with ratepayers
and check these records before contacting a
ratepayer. For this purpose contact is interpreted
widely and includes:

+ telephone calls and text messages - whether
or not the person receives the callif you leave
a message;

+ all written correspondence - for example, this
includes letters, emails, text messages, faxes,
social media, instant chats and other private
messages; and

+ face to face contact - including contact at
their work, home or elsewhere.
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Importantly, if you phone a ratepayer and leave a message on their voice mail, and you also send
the ratepayer an email, and a text message, then you will have made three separate contacts with
that person.

Once you have made contact, leave a reasonable interval before next contacting the ratepayer.
Give the ratepayer time to respond to your previous communications, and/or to organise
payments if this has been agreed.

If you have spoken to the ratepayer and it is understood that the ratepayer requires a few days to
speak to third parties or consider options, then contacting the ratepayer on the following day may
be considered unreasonable, even though it is within the recommended limits.

3. It is a reasonable time to contact the ratepayer, given their circumstances and reasonable wishes

The following table sets out general guidance on what may be a reasonable time to contact a
ratepayer.

Type of contact Day Reasonable contact times
Contact by telephone Monday to Friday 7:30am - 9pm

Weekends 9am - 9pm

National public holidays No contact recommended
Face to face contact Monday to Friday 9am - 9pm

Weekends 9am - 9pm

National public holidays No contact recommended
All contact at the Ratepayer's normal working hours if

ratepayer’s workplace known, or 9 am to 5 pm on weekdays

There may be reasons why contact during the above times is unreasonable, or contact outside
these times is reasonable. For example, a ratepayer may ask that contact be made at other

or more restricted times for various reasons, such as, because he or she is a shift worker, is
responsible for children, or caring for a family member. He or she may also not wish to be
contacted when other family members are present. In these and other such cases, the reasonable
wishes of the ratepayers should be respected, and contact limited to the times requested.

However, you may alter the time of contact if, after reasonable efforts over a reasonable period of
time to contact the ratepayer during normal hours or at the times requested, you have not been
able to do so.

Generally, you should not contact a ratepayer more than three times per week, or 10 times per
month at most (when contact is actually made, as distinct from attempted contact) and only when
it is necessary to do so. This does not apply to face-to-face contact - you should not make more
than one face-to-face contact with a ratepayer per month.

Think carefully about where to contact a ratepayer. In general, face to face visits should be an
option of last resort after less intrusive means have failed. Particular care should be taken in
visiting a person’s home or workplace.
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Ensure the personis the correct ratepayer
before discussing their debt

Before discussing the reason for making
contact or any other confidential information,
make sure you are speaking to the correct
ratepayer. It is important that you do not reveal
directly or indirectly that the ratepayer has a
debt to another person. Particular care should
be taken when calling a ratepayer's workplace.

If the ratepayer has requested contact by a
particular means (such as email) or specifically
asked not to be contacted a certain way, adopt
that preference and avoid contacting them by
other channels as far as possible.

Rate payers have the right to have an
authorised representative (such as a financial
counsellor, financial advisor, community worker,
solicitor, guardian or carer) represent them

or advocate on their behalf. Where possible,

it is helpful if this advice is provided formally

to council, such as in writing, to ensure

council does not inadvertently discuss private
information with unauthorised individuals.

If you know, or should know, a ratepayer has
chosen to have another person represent
them, you should not contact the ratepayer
directly unless:

+ the ratepayer specifically requests direct
communication with you

+ the representative does not consent to
represent the ratepayer or tells you he or
she does not have instructions from the
ratepayer about their debt

+ the representative does not respond to your
communications within a reasonable time
(normally seven days) and you advise the
representative in writing after the reasonable
time has passed that if they do not respond
within the next seven days, you will make
direct contact with the ratepayer; and

* you advised the ratepayer you require a
written authority which states that you are
only to communicate through his or her
representative, and you do not receive this
in a reasonable time (normally seven days).
Naote: that this does not apply where the
ratepayer’s representative is a solicitor.

Further exceptions may apply where the
representative is not a qualified legal
practitioner, qualified accountant or a financial
counsellor.

Provide the ratepayer with current information
about their debt

Make sure the ratepayer is told what they owe,
when it was due, any payments they have made
and what the payment was for. He or she may
then request further information or documents.

It is also important to make sure that the
ratepayer has contact details for the person

or team managing their debt for council, such
as contact phone number, postal address and
email address, and that this information is
included in all written correspondence to them.

Conduct towards ratepayer must be respectful
and appropriate at all times

A ratepayer approached about an outstanding
debt is entitled to respect and courtesy at all
times by a council, debt collector or any of their
agents or representative.

Inappropriate conduct, as outlined below,

is likely to breach the law and the council’s
Code of Conduct. Ratepayers should never be
subjected to

+ abusive, offensive, obscene, discriminatory
language or disrespectful or demeaning
remarks - about character, situation in life,
financial position, physical appearance,
intelligence or other characteristics
or circumstances

+  embarrassment or humiliation - for example,
by sending open correspondence to the
ratepayer via a shared post-box, posting
messages in a public online forum, making
employers or co-workers aware that the
ratepayer is being pursued for a debt, or
creating an impression that the ratepayer is
under surveillance

* aggressive, threatening or intimidating
behaviour - for example, by shouting at or
continually interrupting the ratepayer, or by
refusing to listen to what they say

* use, or threat of violence or physical force, or
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* misleading information - about the nature
or extent of a debt, consequences of non-
payment, identity (for example, falsely stating
you work for a solicitor, court or government
agency), or action not legally permitted to
take (for example, to seize goods).

Strategies for dealing with inappropriate
behaviour by a ratepayer

Inappropriate behaviour by a ratepayer does not
Justify unprofessional conduct by the collector
and council staff and agents should deal with
this using strategies such as:

* ensuring appropriate training of staff

+ attempting to defuse inappropriate behaviour
and refocus discussion on the outstanding
debt and arrangements for its repayment

+ escalating the matter to a senior staff
member who has authority and training to
manage such situations

+ attempts to propose a viable and achievable
repayment arrangement, and

* inthe event of violence or other extreme
conduct, cease contact immediately and refer
the matter to the police.

Ensuring contact details are up to date

Currency of contact details is a huge issue for
collecting rates and charges. Many councils feel
that there is little advantage in sending additional
correspondence or notices requesting payment
when the address is not current.

Council policies and procedures may specify
what the council will do to keep contact details
current. When rates and charges notices

are returned to the council, some councils
proactively check other business areas of

the council for more recent contact details,
send information to both postal and physical
addresses (where known), use internet searches
and databases to ascertain more recent contact
details, contact real estate agencies, keep a return
mail register and undertake other searches.

Keep accurate, up to date records and protect
the ratepayer’s privacy

Debt Management and Hardship Guidelines

You should ensure you maintain accurate,
complete and up-to-date records of all
communication with ratepayers, including the
time, date and nature of calls, records of any
face to face contact, all correspondence sent
and all payments made.

Councils and other organisations acting on
their behalf should always treat a ratepayer’s
personal information with respect and ensure
that they meet the requirements of the Privacy
and Personal Information Protection Act 1998
(the PPIPA) and their Privacy Management Plan
prepared under the Act. Personal information
means information or an opinion, whether it

is true or not, about an individual that can
reasonably allow the individual to be identified.

Particular care should be taken in collecting
information about the ratepayer and their
financial circumstances as well as disclosing
that information, whether directly or
inadvertently, to other people. For example,
telling a ratepayer’s neighbour the reason

for trying to find the ratepayer would
inappropriately disclose personal information
about the ratepayer, as would leaving messages
with inappropriate detail that may be seen or
accessed by other people.

Councils use Privacy Notification/Consent
Forms to enable the collection and use of
personal information from ratepayers. The
information collected cannot be used or
disclosed for a purpose other than that for
which it was collected, unless the ratepayer has
consented or another exception applies.

Councils may consider reviewing their Privacy
Notification/Consent Forms to request consent
from residents and ratepayers for their personal
information to be shared between internal
business units of the council for purposes
specified in the consent form, including for
general administrative purposes including the
collection rates and charges.
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Appendix E

Hardship checklist for local government staff

No Proposed action by a council Progress

Has the council undertaken a risk assessment of likely defaulting
ratepayers to proactively manage financial hardship?

Has the council publically advertised or contacted applicable
ratepayer(s) to identify payment options of rates?

Has the council identified if interpretative services are required
for the ratepayer?

4 Has the council referred the rate payer to a financial Counsellor?

Has the council entered into mediation or
Informal Dispute Resolution (IDR)?

Has the council deferred payment of additional charges while the
hardship application is being assessed?

7 Has the council developed a payment schedule?

Has the council exhausted all possible options to managed hardship
and recover debt prior to referring to the local courts?

Has council reviewed the progress of payment against the
signed payment plan?

10 Are there other options to recover the debt?
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Appendix F

Hardship assistance application checklist

for ratepayers

No Proposed action by ratepayer

Have you read your council’s debt management and/or
hardship policies?

Y/N

Have you compiled the required information noted in the
application form?

Have you contacted the nominated council officer to discuss options

for the payment of rates or charges?

4 Have you contacted a financial advisor?

w

Have you identified an acceptable payment plan?

-]

Have you discussed your options with your local council?

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 65

51




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND

HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

Office of Local Government

Further information

Relevant agencies

NSW Office of Local Government

Physical Address
Telephone

Fax

TTY

Email

Postal Address
Website

5 O'Keefe Avenue NOWRA NSW 2547
02 4428 4100

02 4428 4199

024428 4209

olg@olg.nsw.gqov.au

Locked Bag 3015, NOWRA NSW 2541,

www.justice.nsw.gov.au

NSW Department of Justice

Physical Address
Telephone

Fax

Postal Address
Website

NSW Online Registry
Telephone
Website

Parramatta Justice Precinct, 160 Marsden Street
0286887777

028688 7980

Locked Bag 5111, Parramatta NSW 2124,
www.justice.nsw.gov.au

1300 679 272 (Call Monday - Friday 8:30am - 4.30pm)

www.onlineregistry.lawlink.nsw.qov.au

Energy and Water Ombudsman

Physical Address
Telephone
Postal Address
Website

Further guidance

Level 11, 133 Castlereagh Street, Sydney (please make an appointment)

1800 246 545
Reply Paid 86550, Sydney South NSW 1234.

www.ewon.com.au

Commonwealth of Australia (2007), A guide for business: Debt Collection Guideline for collectors and
creditors, Australian Competition and Consumer Commission and Australian Securities and Investment

Commission.

Revenue NSW, Debt Recovery Guidelines - Responsible collection of State debts: Guidelines for
Revenue NSW to collect State debt

52

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 66




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND
HARDSHIP GUIDELINES

ITEM NO: EDBC19/14

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 67




APPENDIX NO: 1 - OFFICE OF LOCAL GOVERNMENT DEBT MANAGEMENT AND ITEM NO: EDBC19/14
HARDSHIP GUIDELINES

Wik
NSW

GOVERNMENT

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 68




APPENDIX NO: 2 - DRAFT DEBT RECOVERY AND FINANCIAL HARDSHIP POLICY | | ITEM NO: EDBC19/14 |

DUBBO

\RESLONNat COUNCIL POLICY

Debt Management & Financial Hardship

Date 22 March 2019
Council Resolution Date 8 April 2019

Clause Number

Responsible Position Chief Financial Officer
Branch Financial Accounting Services
Division Corporate Services

Version 1

TRIM Reference Number

Review Period 3years

Review Date

Consultation . .
Public consultation (from 15/04/2019 to 12/05/2019),

Document Revision History

Description Date

Notes

DUBBO REGIONAL COUNCIL Page 1

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 69



APPENDIX NO: 2 - DRAFT DEBT RECOVERY AND FINANCIAL HARDSHIP POLICY | | ITEM NO: EDBC19/14 |

PURPOSE

Council has a responsibility to maintain effective control over debts owed to Council including rates,
charges, interest and fees. Council must ensure that monies owed are collected in a timely,
efficient and effective manner to finance its operations, ensure effective cash flow management
and reduce the likely occurrence of unrecoverable debts. This policy defines the principles and
guidelines that will apply to the recovery of unpaid Rates and Charges and unpaid sundry debtor
accounts.

This policy also details the options available to ratepayers experiencing genuine financial hardship,
and establishes guidelines for assessing financial hardship applications. This policy applies to all
applications for alternative payment arrangements, writing off of rates, annual charges, fees or
interest in accordance with the Local Government Act, 1993 and the Local Government (General)
Regulation 2005.

Policy Objectives

When undertaking debt recovery in order to reduce outstanding debts, Council will be guided by

the principles of:

] Equity — to ensure consistency, fairness, integrity and confidentiality of all proceedings for
both Council and the customer.

] Engagement - Council is committed to engaging with customers with arrears to obtain
payment to satisfy their debt and prevent avoidable escalation of the debt recovery processes
and the use of legal action.

] Transparency — ensuring obligations of Council’s customers are clear in assisting them to meet
their financial obligations where possible.

. Financial Hardship — Council will assess cases of financial hardship on an individual bases and
will be courteous and respectful.

] Compliance — to fulfil the statutory requirements of the Local Government Act 1993 with
respect to the recovery of Rates and Charges and any other debts and compliance with the
Office of Local Government Debt Management and Hardship guidelines.

] Financial Sustainability — to maximize collections of outstanding debts, optimize Council’s cash
flow and overall financial performance ensuring Council’s Rates Outstanding Ratio remains at
or below the industry standard.

SCOPE
The policy applies to all Council staff, elected members of Council and contracted service providers.

This Policy applies to all debtors (including ratepayers) who have outstanding monies owed to
Council.

This Policy does not confer any delegated authority upon any person. All delegations to staff are
issued by the Chief Executive Officer in accordance with Section 378 of the Local Government Act
1993.

The specific provisions contained within the Local government Act 1993 and associated Regulations
must be adhered to when applying this Policy.
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DEFINITIONS
To assist in interpretation, the following definitions apply:

Term Definition

Act Local Government Act 1993

Claim A claim made to the Court by a party (whether a claimant, a defendant
or other party)

Council Dubbo Regional Council

Customer Ratepayer or Sundry Debtor

Default A failure by the ratepayer or sundry debtor to abide by the terms and
conditions agreed under a payment arrangement for the payment of
outstanding Rates and Charges or sundry debtor account

Interest The fee charged by Council, expressed as a percentage, on Rates and

Charges that remain unpaid after the due date

Interest Rate

Made in accordance with Section 566 of the Local Government Act
1993

Judgment and Default

Includes any order for the payment of money, including any order for

Judgment payments of costs

Mercantile Recovery | An organisation engaged by Council to recover a debt owed to Council

Agency

Payment Arrangement | An agreement entered into by Council and a Ratepayer / Sundry
Debtor for the payment of outstanding rates, charges and fees under
an agreed instalment payment arrangement plan

Pensioner An eligible pensioner as defined in Clause 134 of the Local Government

(General) Regulations 2005

Pensioner Rebate

A rebate granted to eligible pensioners in accordance with Section 575
of the Local Government Act 1993

Rates and Charges

Ordinary Rates and Annual Charges levied in accordance with the Local
Government Act 1993

Ratepayer The person liable for payment of Rates and Charges for the property in
accordance with section 560 of the Local Government Act, 1993

Sundry Debtor A person, organisation, company or other entity that has a debt or
legal obligation to pay an amount to Council

Sundry Debtor | An account issued by Council for a charge or service

Account

Write Off A debt declared non recoverable

BACKGROUND AND RELATED LEGISLATION

Rates and charges

Council levies annual Rates and Charges on all rateable properties in Council’s Local Government
area in July of each financial year in accordance with the Local Government Act, 1993.

Council issues instalment notices to ratepayers who elect to pay by instalments and such notices are
issued at least one month prior to the due date for the instalment.
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560 Who is liable to pay rates?

(1) The owner for the time being of land on which a rate is levied is liable to pay the rate to the
Council, except as provided by this section.

(2) If land owned by the Crown is leased, the lessee is liable to pay the rate, except as provided by
subsection (4).

(3) If there are two or more owners, or two or more lessees from the Crown, of the land, they are
jointly and severally liable to pay the rate.

(4) The Crown is liable to pay the rate for land owned by the Crown which is subject to the Housing
Act 1912 or the Aboriginal Housing Act 1998.

561 Who is liable to pay charges?

The person liable to pay a charge is:

(a) The person who, if the charge were a rate and if the land on which the charge is levied were
rateable in respect of that rate, would be liable under section 560 to pay the rate, or

(b) The Crown in respect of land owned by the Crown, not being land held under a lease for private
purposes.

Related Legislation

. Local Government Act, 1993

. Local Government (General Regulation) 2005

] Privacy and Personal Information Protection Act, 1998

Related Documentation

. Council’s Code of Conduct

] Council’'s Revenue Policy

] Office of Local Government Debt Management and Hardship Guidelines, November 2018

POLICY

Payment of Rates and Annual Charges
Rates notices are issued by 1 August each year in accordance with Section 562 of the Local
Government Act 1993.

Section 562(3) of the Act defines that rates and annual charges may be paid by a single instalment
by 31 August or by quarterly instalments. If payments are made by quarterly instalments, the
instalments are payable as follows:

Instalment 1 Due 31 August
Instalment 2 Due 30 November
Instalment 3 Due 28 February
Instalment 4 Due 31 May

Rates and Charges not paid by the due date are considered outstanding.

Interest on Overdue Rates and Charges

Council will charge interest on outstanding Rates and Charges that remain unpaid after they
become due and payable in accordance of Section 566 of the Act. Interest accrues on a daily basis.
The rate of interest is that set by the Council but must not exceed the rate specified for the time
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being by the Minister for Local Government. Accrued interest is, for the purpose of its recovery,
taken to be a charge which is due and payable.

Payment Arrangement
Council accepts that there are ratepayers who cannot meet mandatory instalment amounts by the
due dates as provided under section 562 of the Act.

Council therefore will accept an alternative payment schedule by way of a short extension or a
payment arrangement under section 564 of the Act. Payment arrangements can be weekly,
fortnightly or monthly payments provided that Council determines that the reasons for the
arrangement is acceptable.

Payment arrangements should, where possible, seek to have the outstanding amount, and future
rate instalments (including water consumption where applicable) paid in full by 30 June of the
current financial year.

Where payment arrangements will not pay the Rates and Charges in full by 30 June, the
arrangement should, where possible, pay the outstanding amount, and future instalments
(including water consumption where applicable) within twelve (12) months.

Ratepayers who are not able to enter into an arrangement that would clear the outstanding Rates
and Charges within (12) twelve months should be referred to the Financial Hardship section of this
policy and be encouraged to seek financial support.

Arrangement offers for amounts that are insufficient to pay the outstanding amount will only be
accepted for a maximum period of three months to allow the Ratepayer to seek financial support
and make further contact with Council.

Payment arrangements that are for a period of greater than three (3) months will be documented in
writing in a Payment Arrangement. Customers are required to sign and return the completed
Payment Arrangement. This formalises the agreement and will commit the ratepayer to the agreed
payment schedule.

In accordance with Section 568 of the Local Government Act 1993, payments will be applied
towards the payment of Rates and Charges in the order in which they became due.

All ratepayers who enter into a payment arrangement will continue to have interest charged on the
outstanding amount in accordance with Section 566 of the Act.

Ratepayers who default on two (2) or more occasions on the payment arrangement entered, will
have the payment arrangement cancelled and recovery action may continue.

Recovery of Debts

Recovery action will commence with a Reminder Notice being issued to the property owner whose
Rates and Charges are greater than $50.00, remain outstanding 14 days after the due date and no
payment arrangement exists.

DUBBO REGIONAL COUNCIL Page 5

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 73



APPENDIX NO: 2 - DRAFT DEBT RECOVERY AND FINANCIAL HARDSHIP POLICY | | ITEM NO: EDBC19/14 |

If rates and charges remain outstanding, and no payment arrangement has been agreed, Council
may commence debt recover proceedings.

Refer to the Rates and Charges Debt Management Flowchart attached (Appendix 1) to this Policy,
for a visual representation of this process.

Debt Recovery Proceedings

Debt recovery proceedings may be instigated for Rates and Charges when the amount outstanding
is at least two (2) instalments and $800.00 in arrears, or $800.00 or greater in arrears and the rate
payer has defaulted on two (2) or more occasions on their payment arrangement.

Legal costs and expenses incurred in the recovery of Rates and Charges will be raised as a charge on
the assessment and will be payable by the ratepayer.

Commencement of Legal Action

If no contact is made by the due date of Council’s Reminder Notice, Council’s mercantile recovery
agency will issue a Letter of Demand advising that if payment is not paid in full or a mutually
suitable payment arrangement entered into within fourteen (14) days, then recovery action
involving legal costs will commence.

Should the arrears not be paid in full, nor a mutually suitable payment arrangement be entered
into, legal action may be taken by way of a Statement of Claim. Legal costs associated with the
Statement of Claim will be raised as a charge against the property.

Recovery action will continue until such time as the outstanding debt including all legal costs
incurred by Council are paid in full, or a mutually suitable payment arrangement is made with
Council to pay the outstanding amount, including legal costs, as per this policy.

If the ratepayer fails to pay in full including legal costs or contact Council or Council’s mercantile
recovery agent for a mutually suitable payment arrangement, at the completion of 28 days from the
date of service of the Statement of Claim, Default Judgment will be entered against the ratepayer.

Council will defend any action in relation to a Statement of Claim in court proceedings if required to
do so.

Default Judgment and Post Judgment

If a Statement of Claim is served and the debtor:

] Makes no mutually suitable payment arrangement in the next 28 days; or

. Does not pay the amount claimed, including legal costs; or

. Does not apply for a Court Instalment Order to pay off the amount claimed, including legal
costs; or

. Does not lodge a notice of defence with the court disputing the claim;
Then the ratepayer may be liable to incur a Default Judgement.

Once Default Judgment has been entered against a ratepayer, the following post Judgement actions
are then enforceable. These include but are not limited to:

. Writ of Execution;
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Garnishee Orders (wages, bank and third party);
Examination MNotice;

Examination Order;

Rent for Rates;

Warrant of Apprehension;

Creditors Statutory Demand (Windup Notice);
Bankruptcy Notice.

Credit reporting agencies access some court records relating to debt recovery. Specifically, they
access details of all Default Judgments and record these on the individual’s credit history, in some
cases for five (5) years.

If the debt has been paid in full, Council will upon request, write a letter to the debtor confirming
that the debt has been repaid in full which may then be presented as proof of payment. Credit
reporting agencies will not remove from an individual’s credit history the existence of a Default
Judgment because it assists users of their reports with credit risk assessment.

Debtors may sometimes ask for Council to consent to the filing of a Notice of Discontinuance or to
have Judgment set aside to have the Judgment removed from their credit history. The process
requires a notice of motion to have Judgment set aside and then a Notice of Discontinuance.

Council will not have the Judgment set aside or issue a Notice of Discontinuance in these
circumstances. A Notice of Discontinuance is a remedy for correcting a claim that was issued in
error. A debtor has no right to have a Judgment erased upon payment of the debt. The debtor had
the opportunity to avoid Judgment when they were issued with the Statement of Claim and
Judgment warning letter. A Judgmentis a valid court Judgment.

Council does not report debts to any credit reporting agencies, and is under no obligation to assist
debtors to delete factually correct court Judgment history.

Sale of Land for Unpaid Rates and Charges

Council may proceed to sell the land in accordance with Chapter 17, Part 2, Division 5, Section 713
of the Local Government Act, where vacant land has remained outstanding for more than one (1)
year or more than five (5) years for any other land.

This is the last resort that Council takes in recovering the outstanding Rates and Charges on a

property and only if:

] Reasonable attempts have been made to locate the owner of the land where the current
address is unknown.

] Debt recovery actions have been undertaken by Council and the Rates and Charges remain
outstanding.

If the sale amount is less than the outstanding Rates and Charges, Council will consider the debt to
be paid in full in accordance with Section 719 of the Act, and will write-off the remaining
outstanding balance.
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In accordance with Section 720 of the Act, any balance of the purchase money must be paid into the
Council’s trust fund and held by the Council in trust for the persons having estates or interests in the
land immediately before the sale according to their respective estates and interests. Council may
pay the balance of the purchase money or any part of the balance to or among the persons who
are, in its opinion, clearly entitled to it, and the receipt of the person to whom any payment is so
made is an effectual discharge to the Council for it.

HARDSHIP
Council will consider applicants for financial hardship on an individual basis.

Council will consider applications for hardship where the rateable property is the principle place of
residence or where the property owned is by an aged pensioner and is vacant whilst the ratepayer
is in short term care.

A ratepayer may be eligible for consideration for hardship assistance when the ratepayer is unable
to pay Rates and Charges when due and payable for reasons beyond the ratepayer’s control.

As part of the application for hardship, the ratepayer must confirm the nature of the hardship and
the estimated time the hardship will be experienced.

Legislative Options/Hardship Provisions

The Local Government Act, 1993 provides Council with the following options to assist ratepayers

with financial hardship:

] Agreement as to periodic payment of Rates and Charges (Section 564 LGA 1993).

] Writing off or reducing interest accrued on Rates and Charges (Section 564 & 567 LGA 1993).

] Extension of Pension Concession to avoid hardship (Section 577 LGA 1993).

] Writing off or reducing rates, charges and interest of eligible Pensioners (Sections 575 & 582
LGA 1993).

. Waiving, reducing or deferring the payment of the increase in rates because of hardship
resulting from a general revaluation (Section 601 LGA 1993).

. Waiving or reducing Council fees (Section 610E).

Identifying Financial Hardship

For the purposes of this policy a ratepayer experiencing financial hardship is defined to be a
resident ratepayer who wishes to pay their rate instalments as they fall due but does not have the
financial capacity to do so and payment when due would cause the person financial hardship. The
ratepayer must demonstrate a willingness to pay by maintaining contact with relevant Council staff
regarding their circumstances and by agreeing to a payment arrangement plan.

In determining eligibility Council may use the criteria used by Centrelink for granting of a pensioner
concession card, including the assets and income test. Council may also require a request in writing
including a statement of reasons, reasonable proof of financial hardship, details of assets, income
and living expenses, and such other information required to make a valid assessment. Council may
require the completion of a Hardship Rate Relief Application form and may also request the
ratepayer attend an interview to assist Council in the understanding of the issues causing hardship.
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Supporting documentation may include evidence from third parties such an accountant, evidence
from a recognised financial counsellor such as a member of the Financial Counsellors Association of
NSW, a Statutory Declaration from a person familiar with the ratepayers circumstances who is
qualified to provide Council with a clear unbiased assessment of the ratepayers financial hardship
status such as a carer or power of attorney.

Hardship Provisions

Section 564 - Arrangements as to Periodical Payment of Rates and Charges

Section 564 of the Local Government Act 1993 provides that Council may enter into a formal
agreement with a ratepayer for alternative periodical payments for due and payable rates.

Where ratepayers are experiencing financial difficulties in meeting their rate commitments, they
are requested to make early contact with Council Officers to make a payment arrangement to pay
off their outstanding rates by regular payments, subject to the following guidelines:

] The amount and frequency of the payments under the payment arrangement are to be
acceptable to Council.

. Payment arrangements should, where possible, seek to have the outstanding rates cleared by
the end of the current financial year.

] Where payment arrangements will not pay the Rates and Charges in full by 30 June, the
arrangement should, where possible, pay the outstanding amount, and future instalments
(including water consumption where applicable) within twelve (12) months.

. Payment arrangements that go beyond one year must be approved by the Revenue
Accountant.

Where a payment arrangement would not pay the balance owing (including future Rates and
Charges) within a two (2) year period from the date of the payment arrangement the ratepayer will
be required to complete the “Hardship Rate Relief Application Form” as attached (appendix 2)
providing reasonable proof of financial hardship. It may also be requested that the ratepayer
attend an interview to assist Council in the understanding of the issues causing hardship.

It will remain the responsibility of the ratepayer to communicate with Council, particularly if there
are circumstances that may result in the ratepayer being unable to meet the terms and conditions
of the payment arrangement. Council will consider such circumstances on their merit and
negotiate alternative payment arrangements if required. Failure to meet the payment
arrangement schedule without approval from Council will result in the payment arrangement being
cancelled and legal action being commenced.

In accordance with Section 568 of the Local Government Act 1993, payments will be applied
towards the payment of Rates and Charges in the order in which they became due. All ratepayers
who enter into a payment arrangement will continue to have interest charged on the outstanding
amount in accordance with Section 566 of the Local Government Act 1993.

567 Writing off of Accrued Interest

Council applies interest rates to the maximum allowable under Section 566 of the Local

Government Act 1993. However, Council may write off accrued interest on Rates and Charges

payable by a person under Section 567 of the Local Government Act 1993, if:

. The person was unable to pay the rates or charges when they became due and payable for
reasons beyond the person’s control; or
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. The person is unable to pay the accrued interest for reasons beyond the person’s control; or
. Payment of the accrued interest would cause the person hardship.

Ratepayers requesting that interest charges are written off for one or more of the above reasons
need to submit a letter providing details as to why they were unable to pay the instalment by the
due date, or why the payment of the accrued interest would cause hardship. Each individual case
will be considered by Council and decided on its particular merits against the criteria of Section 567.
Council may consider writing off interest where the ratepayer is experiencing genuine financial
hardship and the ratepayer has complied with all criteria with respect to a Section 564 periodic
payment arrangement. Council may request the completion of the Hardship Rate Relief Application
form.

The Chief Executive Officer is authorised to write off accrued interest and/or costs in accordance
with the above criteria.

577 Extension of Pensioner Concession to Avoid Hardship

Ratepayers who hold a current Pensioner Concession Card and are solely or jointly liable for the
Rates and Charges levied on the land on which a dwelling is situated, which is their principal place
of abode, may be eligible for a reduction in rates under Section 575 of the Local Government Act
1993.

Section 577 of the Act, enables Council to make an order deeming certain persons who are jointly
liable with an eligible pensioner(s) or solely liable, but who are not themselves eligible, to be eligible
pensioners for the purpose of a mandatory reduction in Rates and Charges to avoid hardship.

Ratepayers applying for an extension of concession to avoid hardship will be required to complete
the ‘Hardship Rate Relief Application Form’ detailing their financial position.

If the ratepayer continues to experience hardship after the concession period approved by Council
has expired, then a new application must be made by the ratepayer.

582 Abandonment of Pensioner’s Rates and Charges

The maximum statutory pension concession provided to eligible pensioners under Section 575 of
the Local Government Act 1993 is fifty percent of the total ordinary Rates and Charges up to
$250.00 maximum and $87.50 each of water and sewer charges.

Section 582 of the Local Government Act 1993 states a council may waive or reduce rates, charges
and interest due by any person prescribed by the regulations who is in receipt of a pension, benefit
or allowance under the Social Security Act 1991 of the Commonwealth.

Council may, at its absolute discretion, further reduce on a voluntary basis (with no subsidy from
the state government) Rates and Charges otherwise payable by an eligible pensioner.

601 Hardship Resulting From Certain Valuation Changes

Section 601 of the Act, provides that where any ratepayer who suffers substantial hardship as the
consequence of the making and levying of a rate following a new valuation, may apply to Council for
rate relief.
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In order for Council to consider an application for relief under section 601 the following conditions

must be met:

. The property must be categorised as “Residential” and be the ratepayer’s principal place of
residence and be the only property in which the applicant has an interest. The increase in
rates must be greater than the general/special variation % increase applied for the rating year
in which the new land valuation comes into effect.

The net ordinary rates payable must be more than 5% of annual gross household income.

The applicant would suffer substantial hardship if required to pay the Rates and Charges when
they fall due. Applicants will be required to complete a “Hardship Rate Relief Application
Form”.

] The application must be made within six (6) months of Council issuing a Rates and Charges
Notice based on the new land valuation. Assistance is only available in the first year the new
valuation is used to levy rates.

. If eligible, Council will defer payment of the amount above the ordinary rate payable on the
property for the previous year with the adopted rate percentage increase applied. The
payment of this amount will be deferred to the following rating year. One guarter of the
amount of the increase will be added to each of the quarterly instalments due in the following
rating year. Interest will not be charged on the deferred amount unless it remains unpaid
after the instalment due date to which it was applied.

610 (E) Hardship Assistance In Relation To Council Fees
The Chief Executive Officer will have the delegated authority to make such decisions in relation to
the waiving or reducing of fees.

Any application for hardship assistance in relation to Council fees or charges, other than annual
charges, by waiving or reducing fees under Section 610(E) of the Act, will be assessed in accordance
with the same eligibility criteria used to assess hardship assistance in respect to rates and annual
charges.

Hardship Relating to Undetected Water Leakage

In the case of water consumption charges where there exists an extremely high water consumption
account or where a high account would cause financial hardship for the customer as a result of an
undetected leak or breakage, Council may consider the write off of a percentage of additional water
consumption over and above average water consumption for the corresponding billing period for
the last three years (3) (if practical).

e Allrequests for an adjustment due to leakage must be received by Council in writing.

e The property owner must provide all relevant details regarding the water leak including
particulars of the leak, dates and photo’s where possible.

e The property owner must have promptly engaged the services of a licensed plumber to
repair the leak and enclose a copy of the plumbers invoice.

e Council will only consider requests for a review of an account where the water usage for the
quarterly billing period is significantly higher than the average water consumption for the
property in corresponding billing periods.

e In reviewing requests for an adjustment to a water consumption account, Council will give
consideration to the following:

. If increased water consumption for prior quarter/s should have been investigated;
] Prior high water consumption at the property;
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If a property is owner occupied or tenanted;

Length of ownership;

If property owner is an eligible pensioner;

Whether payment of the account would cause financial hardship (Hardship Rates

Relief Application form may be required);

] If an adjustment has previously been granted at the property or to the property
owner;

L] Prior history with Council with respect to payment of Rates and Charges including
water consumption.

e Where the property is Non-Residential and is subject to Non Residential Sewer Service
Charges or Trade Waste Treatment Charges, an adjustment may be granted based on the
average consumption for the corresponding billing period for the last three (3) years if it is
considered that the additional water did not enter Council’s Sewer mains for treatment.

Applications for an adjustment due to Undetected Water Leakage will be assessed on a case by case
basis and will be determined by Council's Chief Executive Officer, taking into consideration
recommendations from Council’s Manager Water Supply and Sewerage and Chief Financial Officer.

Assessment of Hardship Applications

Payment Arrangements

Delegated Officers of Council may consider and enter into payment arrangements with ratepayers
on behalf of Council.

It is the responsibility of the customers who have entered into a payment arrangement with Council
to advise Council if they cannot adhere to the payment arrangement.

Hardship Committee

A Hardship Committee comprising the Debt Recovery Officer, Revenue Accountant and the Chief
Financial Officer will review all Hardship Rate Relief applications received by Council and make
recommendations to the Chief Executive Officer where required in accordance with this policy.

A determination under this policy will be assessed against financial data provided by the applicant.
Each application will be considered on a case by case basis on its merits with consideration being
given to the following:

e The financial status of the ratepayer;;

¢ Income from all sources;
e Living expenses;
® Reasons for Financial Hardship;
e Health of the ratepayer and dependants that reside with the applicant;
e Length of ownership of the property;
e Prior history with Council in respect to the payment of Rates and Charges;
e Compliance with any previous periodic payment arrangements;
e The implication to Council in deferring or writing off interest charged,;
e The implication to Council in deferring or writing off Rates and Charges (i.e. pension
rebates).
DUBBO REGIONAL COUNCIL Page 12
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The ratepayer will be informed of the Chief Executive Officer’s decision in writing and if not satisfied
with the outcome can request a review by Council’s Mayor.

Continuing Hardship

If the ratepayer continues to experience hardship after the concession period approved by Council
has expired, the ratepayer will need to reapply providing an updated “Hardship Rate Relief
Application form” for assessment. In such circumstances Council may require up-to-date personal
and financial information to confirm the ratepayers continued financial hardship.

Failure to Maintain the Payment Schedule or Other Concession Options

At all times, the ratepayer must communicate with Council, particularly if there are circumstances
that may result in the ratepayer being unable to meet the terms and conditions of the concession
option. Council will consider such circumstances on merit and negotiate alternative payment
arrangements with the ratepayer if required.

Failure to notify Council of the above, or general failure to meet the payment arrangement
schedule, may result in Council seeking full recovery of the rates and/or charges through the
initiation of legal action.

Council may at its discretion withdraw any hardship concession.

SUNDRY DEBTOR ACCOUNTS

Council reserves the right not to extend credit and require payment in advance of any service
supplied. Sundry debtor accounts are 14 days, statements are issued within seven (7) days of
months’ end. Sundry debtor accounts not paid by the due date are considered outstanding.

Council reserves the right to amend terms of trade for sundry debtor accounts from time to time.

Recovery of Sundry Debtor Debts

Council may take recovery action of an overdue sundry debtor account within thirty (30) days of the
account becoming overdue unless the debtor enters and complies with an overdue payment
agreement.

Council will not take recovery action for an overdue sundry debtor account when a debtor enters
and complies with an overdue payment arrangement.

Council’s overdue payment agreement with sundry debtors will not exceed six (6) months. Council
may extend the six (6) month limit if they believe exceptional circumstances exist.

In cases of not-for-profit organisation, charities and unincorporated community groups, the Chief
Executive Officer retains discretion in relation to the manner of which outstanding debts are
recovered.

Council will not consider hardship applications in relation to animal registration fees, the costs of
microchipping, or veterinarian fees and charges.
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Debt Recovery/Legal Proceedings of Sundry Debtor Accounts

Where an amount is overdue for more than thirty (30) days, the sundry debtor account may be
placed on stop credit. Council reserves the right not to extend credit and require payment in
advance of any service supplied.

Recovery action will commence with a Reminder Notice being issued to the sundry debtor whose
outstanding sundry debtor account is outstanding for more than thirty (30) days.

If the sundry debtor account remains outstanding fourteen (14) days after the Reminder Notice due
date, and no payment arrangement has been agreed, Council may commence debt recover
proceedings.

Council’s mercantile recovery agency will issue a Letter of Demand advising that if payment is not
paid in full or a mutually suitable payment arrangement entered into within fourteen (14) days,
then recovery action involving legal costs will commence.

If payment is not made in full or a mutually suitable payment arrangement agreed by the due date
of the Letter of Demand, then recovery of outstanding sundry debtor accounts will follow the same
procedure as outlined for outstanding Rates and Charges.

Legal fees and expenses associated with debt recovery proceedings will be pursued through the
legal proceedings.

Write Off of Outstanding Sundry Debtor Accounts
A sundry debtor account can be deemed uneconomical to recover due to but not limited to:
bankruptcy, deregistered company, balances lower than the legal fees to recover, etc.

All sundry debtor accounts deemed to be uneconomical to recovery or unrecoverable by the Chief
Executive Office will be written off. All such write offs will be reported to the Chief Executive Officer
annually at the completion of the financial year.

RESPONSIBILITIES

The Debt Recovery Officer is responsible for debt recovery matters relating to the recovery of
outstanding Rates and Charges and sundry debtor accounts in consultation with Council’s Revenue
Accountant, Rates Officers, Water Billing Officer, Accounts Receivable Team Leader, Customer
Service staff, Chief Financial Officer, Director Corporate Services and the Chief Executive Officer.

Outstanding debts requiring legal action are submitted to Council’s Revenue Accountant for
approval prior to commencement of legal action.

CONTACTING RATEPAYERS
Council will be guided by the Office of Local Government Debt Management and Hardship

Guidelines best practice procedures for contacting ratepayers regarding outstanding Rates and
Charges.
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Council will serve notices on persons in accordance with Section 710 of the Local Government Act
1993.

Whilst Council will endeavour to make contact with ratepayers regarding outstanding Rates and
Charges prior to escalating recovery action, it is the responsibility of ratepayers to ensure Council’s
contact details including the postal address for service of notices are correct.

COUNSELLING, MEDIATION AND INFORMAL DISPUTE RESOLUTION

Where a ratepayer or debtor owes a debt to Council and disputes the amount levied or outstanding,
the customer is required to put the dispute in writing, stating reasons they believe the account to
be incorrect. Council will investigate the complaint to determine if the dispute can be resolved
informally and shall respond to the dispute in writing in a timely manner.

Council’'s Complaints Management Policy and Internal Ombudsman Policy should be referred to for
guidance on complaints.

If a rate payer is actively participating in a dispute resolution process, has made an application for
financial hardship that has not yet been determined, or is complying with a payment arrangement
made with Council in good faith, debt recovery proceedings will be suspended.

Ratepayers are encouraged to access support services to help resolve legal or financial issues and/or
negotiate arrangements to manage debt. Community legal centres and financial counsellors provide
a mix of social, financial and paralegal advice and advocacy on debt issues.

SUPPORT SERVICES
Ratepayers or debtors suffering financial hardship or require legal support, may find the following
organisations of assistance:

ASIC's Moneysmart
www.moneysmart.gov.au/managing-your-money/managing-debts

Legal Aid NSW
www.legalaid.nsw.gov.au/get-legal-help/fina-a-service
Telephone:  (02) 6885 4233

Community Legal Centres NSW
www.clcnsw.org.au/find-legal-help
Telephone: 1300 888 529

Centrelink
www.centrelink.gov.au
Telephone: 136357

The Salvation Army (Moneycare)

www.salvos.org.au
Telephone: 1300371 288 or 02 6881 8280
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Lifeline Central West
www.lifelinecentralwest.org.au
Telephone: 1300 798 258

National Debt Hotline operated by Financial Counsellors Association of NSW

www.fcan.com.au
Telephone: 1800 007 007

Rural Financial Counselling Service NSW Central Region
www.rfcs-cw.com.au
Telephone: 1800 940 404

Council reserves the right to amend this policy from time to time.

The chief Executive Officer can exercise their discretion in regards to adherence of the operational

procedures of this policy.

APPENDICES
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Appendix 1

Rates and Charges Debt Recovery Flowchart

I Rates Notice issued I
| Not paid in full by due date |

|

IRemmder Notice issued (14 days after due date)

v + v
Account paid No action by
in full Payment Arrangement ratepayer
Account file
closed Arrangement in Default
Recovery action suspended. Overdue amount to
be included in debt recovery after due date of -
next instalment notice. 2nd Reminder Notice
issued
|
il v ¥
Account paid No action by
i -—
in full Payment Arrangement ratepayer
Account file
closed Arrangement in Default
| Contact customer where possible | —
Letter of Demand issued by mercantile recovery
agent advising potential legal action
v v v
Account paid No action by
. +—
in full Payment Arrangement ratepayer
Account file
closed Arrangement in Default
Legal proceedings commence
(14 days after Letter of Demand)
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-

¢ DUBBO
& REGIONAL
w COUNCIL

HARDSHIP RATE RELIEF APPLICATION
FOR THE WHOLE OR PART OF THE YEAR
COMMENCING 1 JULY 20____

Please answer all questions relevant to your application by using block letters and ticking appropriate boxes.

DECLARATION

Rates Assessment Number ‘ ‘

Full Name
of
Address
Telephone Mo | apply for a pension concession on the basis of financial hardship.
Property Description (Lot DF/SP as shown on Rate Notice) | |
1 Do you receive any pensions or benefits? I:l Yes El No
If Yes, please provide type of pension and amount received per fortnight.
Pension | Amount | § |
2. Do you have a current Pensioner Concession Card (PCC) issued by the Commonwealth Govemment? O Yes O Ne
Pension Mo. ‘ Card Start |
OR
| am NOT the holder of a Pensiener Cencession Card (PCC) as my pension is issued by the Department of Veterans Affairs.
Pension No ‘ Date of Grant |
3. Have you claimed a Pensicner Concession on any other property this financial year? I:‘ Yes D No
If YES, please state the address of the other property.
‘ ‘ Suburb ’ | State ‘

4 The property for which | am claiming has been my sole/principal place of living since ‘ ‘

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 86



APPENDIX NO: 2 - DRAFT DEBT RECOVERY AND FINANCIAL HARDSHIP POLICY | | ITEM NO: EDBC19/14 |

5 | am liable for the payment of Rates and Charges on this property, together with others as listed below

If no others, please write Sole Owner.

Please provide details of all other persons indicated in Question 5. All owners other than the applicant should be listed, including

your Spouse.
Name PCC Pension No Date of Relationship Resident % Owner
Holder Grant (e.g. Spouse) (Y/N)
(YIN)

Ewvidence of joint ownership is attached/has been provided fo Council previously (circle whichever is applicable)

6. Is the property owned as shares in a company title? D Yes D No

If you do not own the property, please explain why you are liable to pay the rates.

7. Are there people living at the property other than those listed at Question 57 D Yes D Ne

8 Please indicate who these people are

Self
Spouse
Children
Boarders

Relatives

Oooooag

Other (please specify)

9. Do you own (either fully or partially) any other land or buildings? O Yes D No

If yes, list addresses of other land or buildings

10. How many children do you support? I:l Please state age
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1. What is the cause of your financial hardship?
12, How long have you been experiencing hardship?
13. Please state gross weekly amount received in dollars and cents from the following sources of income
a) Pensions and Benefits §
b) Compensation, Superannuation Insurance or Retirement Benefits $
c) Spouse's income 5
d) Other residents of the property 5
e) Full-time/Casual/part-time employment $
f) Family Payment - Centrelink §
q) Interest from Banks/Credit Unions/Building Societies $
14. Please provide name and current balance of all Bank, Credit Union or Building Seciety accounts held by you.
15. Please state details of weekly outgoings
Outgoing Owed to Amount
Rent / Home Loan $
Other Mortgages ]
Personal Loans/ Hire Purchase $
Health Costs $
Council Rates and Charges ¥
Total $

Please attach a separate page with any other relevant information you feel may assist your application

I, HEREBY DECLARE THAT THE INFORMATION PROVIDED IS TRUE AND CORRECT

Signature Date

If you make a false statement in your application you may be guilty of an offence and fined up te $2,200.00.
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CUSTOMER CONSENT

For the sole purpose of autherising Council to confirm with Centrelink whether er not the detalls | have provided to Council matches Centrelink
or ather Commonwealth Portfolio Department or Agency records in relation to the current status of my Commonwealth Benefit

‘ | autherise Council to
(Full Name)

confirm the following persenal details with Centrelink
*  Pension Number

Full Name

* Address

Posicode, and

That I am a valid concessional card holder.

| agree that, unless | revoke my consent, this Customer Consent Record is a permanent censent, and may be relied on by Council until such
time as | revoke it

I may revoke this Customer Consent Record at any time by giving Council written notice that my consent is revoked. | understand if | revoke
this consent, | may not be eligible for the concession given by Council

I acknowledge | have read and understood this Customer Consent record.

Signature | Date |

AND PERSONAL INFORMATION PROTECTION ACT 19

Compliance with Section 10

The information contained in this application form and any information requested for the purpose of assessing eligibility for a Hardship Rate
Relief Concession is required under the Local Gevernment Act 1993 and the Local Government (General) Regulation 2005.

This information is required before your application for a Hardship Rate Relief Concession can be processed. The information is private and
confidential and Council must not disclose the information to any person or body if it is not directly related to the purpose for which the
information was collected

If you have a complaint about the use of your personal information, please contact Council's Customer Service Centre. The information
contained or referred to in this applicaticn form may be corrected and updated by you, by contacting Council

PURPOSE OF THIS FORM

This form is to be completed by Ratepayers wishing to receive a concession on Council Rates and eligible Rate payers are entitled to receive
up to $250.00 on ordinary rates and charges for domestic waste management services.

Generally, the concessions are available to eligible pensioners, however concessions may be granted to Ratepayers suffering financial
hardship in certain circumstances.

The information provided by completing this form will enable Council to determine eligibility to receive a concession and the level of
concession the Ratepayer is entitled to.

PRIVACY STATEMENT

You will need to provide personal information to Council in respect of this application. Council is required under the Privacy & Personal
Infermation Protection Act 1998 (PPIPA) to collect, maintain & use your personal information in accordance with the Privacy Principles and
other relevant requirements of the PPIPA. For further clarification please contact Council's Customer Service Centre.
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n REPORT: Draft Code of Conduct and
|  Procedures for the Administration of the
Code of Conduct - Results of public

DUBBO REGIONAL

COUNCIL exhibition
AUTHOR: Internal Ombudsman
REPORT DATE: 22 March 2019

TRIM REFERENCE: 1D19/308

EXECUTIVE SUMMARY

The Local Government Act 1993 requires that Council must adopt a Code of Conduct that
incorporates the Model Code as set by the Office of Local Government. On 14 December
2018 a new Model Code of Conduct was prescribed for Local Councils in NSW along with
associated Procedures for the Administration of the Model Code of Conduct for Local Council
in NSW. Councils must adopt this new Model Code of Conduct and Procedures within 6
months of prescription which is 14 June 2019. At its Economic Development, Business and
Corporate Committee meeting on 11 February 2019, Council resolved:

1. That the draft Code of Conduct and the Procedures for the Administration of the Code
of Conduct as attached to this report as Appendix 1 be adopted, excluding clause 3.12,
for the purpose of public exhibition.

2. That the draft Code of Conduct and the Procedures for the Administration of the Code
of Conduct be placed on public exhibition for a period of no less than 28 days for a

further report to Council in due course.

The draft Code and Procedure were placed on public exhibition for 28 days. The public
exhibition period closed on 20 March 2019 at which point no submissions had been received.

It is recommended that the draft Code of Conduct and the draft Procedures for the
Administration of the Model Code of Conduct for Local Councils in NSW, attached to this
report Appendix 1 and 2, be adopted.

FINANCIAL IMPLICATIONS

There are no financial implications arising from this report.

POLICY IMPLICATIONS

Once adopted the Code of Conduct and Procedure become Council’s adopted Code.
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RECOMMENDATION

That the draft Code of Conduct and the Procedures for the Administration of the Code of
Conduct attached to the report of the Internal Ombudsman dated 22 March 2019, as

Appendix 1 and 2, be adopted.

Abbey Rouse
Internal Ombudsman
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REPORT
S440 of the Local Government Act 1993 states (in part):

(3) A Council must adopt a Code of Conduct (the Adopted Code) that incorporates the
provisions of the Model Code. The adopted Code may include provisions that
supplement the Model Code.

S440 further states:

(7) A Council must within 12 months after each ordinary election, review its adopted
Code and make such adjustments as it considers appropriate and as are consistent
with the Section.

On 14 December 2018 the Model Code of Conduct for Local Councils in NSW and the
associated Procedures for the Administration of the Model Code of Conduct for Local Council
in NSW were prescribed with Councils required to adopt the new Model Code of Conduct and
Procedures within 6 months of prescription being 14 June 2019. At its Economic
Development, Business and Corporate Committee meeting on 11 February 2019, Council
resolved:

1. That the draft Code of Conduct and the Procedures for the Administration of the Code of
Conduct as attached to this report as Appendix 1 be adopted, excluding clause 3.12, for
the purpose of public exhibition.

2. That the draft Code of Conduct and the Procedures for the Administration of the Code of
Conduct be placed on public exhibition for a period of no less than 28 days for a further
report to Council in due course.

Public submissions were called and closed on 20 March 2019 at which point no submissions
had been received. It is recommended that the draft Code of Conduct and the Procedures for
the Administration of the Model Code of Conduct for Local Councils in NSW, as attached in
Appendix 1 and 2, be adopted.

Councils must not dilute the standards prescribed in the Model Code of Conduct. However,
Councils may include supplementary provisions in their adopted code of conduct that impose
more onerous requirements than those prescribed under the Model Code of Conduct.

Accordingly, Council’s Code of Conduct has supplementary provisions to enhance clarity of
the Code, disclosures of interest and ‘inappropriate interactions’, and a new zero gifts policy.
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Other key changes include new standards relating to discrimination and harassment, new
rules governing the acceptance of gifts including mandatory reporting; a new ongoing
disclosure requirement for councillors and designated persons requiring disclosure of new
interests in returns of interests within three months of becoming aware of them; and
specifically, Councillors will be required to disclose in their returns of interests whether they
are a property developer or a close associate of a property developer.

Appendices:

11 DRAFT - Dubbo Regional Council Code of Conduct (2019)

21l DRAFT - Procedures for the Administration of the Dubbo Regional Council Code of
Conduct (2019)
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PART 1 INTRODUCTION

This Model Code of Conduct for Local Councils in NSW (“the Model Code of Conduct”)
is made under section 440 of the Local Government Act 1993 (“LGA”) and the Local
Government (General) Regulation 2005 (“the Regulation”).

The Model Code of Conduct sets the minimum standards of conduct for Council
officials. It is prescribed by regulation to assist Council officials to:
« understand and comply with the standards of conduct that are expected of them
+ enable them to fulfil their statutory duty to act honestly and exercise a
reasonable degree of care and diligence (section 439)
« actin a way that enhances public confidence in local government.

Section 440 of the LGA requires every Council (including county Councils) and joint
organisation to adopt a code of conduct that incorporates the provisions of the Model
Code of Conduct. A Council’s or joint organisation’s adopted code of conduct may also
include provisions that supplement the Model Code of Conduct and extend its
application to persons that are not “Council officials” for the purposes of the Model
Code of Conduct (eg volunteers, contractors and members of wholly advisory
committees).

A Council's or joint organisation's adopted code of conduct has no effect to the extent
that it is inconsistent with the Model Code of Conduct. However, a Council's or joint
organisation’s adopted code of conduct may prescribe requirements that are more
onerous than those prescribed in the Model Code of Conduct.

Councillors, Administrators, members of staff of Councils, delegates of Councils,
(including members of Council committees that are delegates of a Council) and any
other person a Council's adopted code of conduct applies to, must comply with the
applicable provisions of their Council’s code of conduct. Itis the personal responsibility
of Council officials to comply with the standards in the code and to regularly review
their personal circumstances and conduct with this in mind.

Failure by a Councillor to comply with the standards of conduct prescribed under this
code constitutes misconduct for the purposes of the LGA. The LGA provides for a
range of penalties that may be imposed on Councillors for misconduct, including
suspension or disqualification from civic office. A Councillor who has been suspended
on three or more occasions for misconduct is automatically disqualified from holding
civic office for five years.

Failure by a member of staff to comply with a Council’s code of conduct may give rise
to disciplinary action.
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PART 2 DEFINITIONS

In this code the following terms have the following meanings:

LGA

Administrator

committee

complaint

Council committee

Council committee
member

Council official

Councillor

conduct

delegate of Council

designated person
election campaign

environmental planning
instrument

local planning panel

the Local Government Act 1993

an Administrator of a Council appointed under the LGA
other than an Administrator appointed under section 66

see the definition of “Council committee”

a code of conduct complaint made for the purposes of
clauses 4.1 and 4.2 of the Procedures.

a committee established by a Council comprising of
Councillors, staff or other persons that the Council has
delegated functions to

a person other than a Councillor or member of staff of a
Council who is a member of a Council committee other than
a wholly advisory committee

includes Councillors, members of staff of a Council,
Administrators, Council committee members, delegates of
Council and, for the purposes of clause 4.16, Council
advisers

any person elected or appointed to civic office, including
the Mayor

includes acts and omissions

a person (other than a Councillor or member of staff of a
Council) or body, and the individual members of that body,
to whom a function of the Council is delegated

a person referred to in clause 4.8

includes Council, state and federal election campaigns

has the same meaning as it has in the Environmental
Planning and Assessment Act 1979

a local planning panel constituted under the Environmental
Planning and Assessment Act 1979
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the Office

personal information

the Procedures

the Regulation

wholly advisory
committee

Office of Local Government

information or an opinion (including information or an
opinion forming part of a database and whether or not
recorded in a material form) about an individual whose
identity is apparent or can reasonably be ascertained from
the information or opinion

the Procedures for the Administration of the Model Code
of Conduct for Local Councils in NSW prescribed under the
Regulation

the Local Government (General) Regulation 2005

a Council committee that the Council has not delegated
any functions to
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PART 3 GENERAL CONDUCT OBLIGATIONS

General conduct
3.1 You must not conduct yourself in a manner that:
a) is likely to bring the Council or other Council officials into disrepute
b) is contrary to statutory requirements or the Council's administrative
requirements or policies
c) is improper or unethical
d) is an abuse of power
e) causes, comprises or involves intimidation or verbal abuse
f) involves the misuse of your position to obtain a private benefit
g) constitutes harassment or bullying behaviour under this code, or is
unlawfully discriminatory.

3.2 You must act lawfully and honestly, and exercise a reasonable degree of care
and diligence in carrying out your functions under the LGA or any other Act.
(section 439).

Fairness and equity

3.3 You must consider issues consistently, promptly and fairly. You must deal with
matters in accordance with established procedures, in a non-discriminatory
manner.

3.4 You must take all relevant facts known to you, or that you should be reasonably
aware of, into consideration and have regard to the particular merits of each
case. You must not take irrelevant matters or circumstances into consideration
when making decisions.

3.5 Anact oromission in good faith, whether or not it involves error, will not constitute
a breach of clauses 3.3 or 3 4.

Harassment and discrimination

3.6 You must not harass or unlawfully discriminate against others, or support others
who harass or unlawfully discriminate against others, on the grounds of sex,
pregnancy, breastfeeding, race, age, marital or domestic status, homosexuality,
disability, transgender status, infectious disease, carer's responsibilies or
political, religious or other affiliation.

3.7 For the purposes of this code, “harassment” is any form of behaviour towards a
person that:
a) is not wanted by the person
b) offends, humiliates or intimidates the person, and
c) creates a hostile environment.

Bullying
3.8 You must not engage in bullying behaviour towards others.

3.9 For the purposes of this code, “bullying behaviour” is any behaviour in which:
a) aperson or a group of people repeatedly behaves unreasonably towards
another person or a group of persons and
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b)

the behaviour creates a risk to health and safety.

3.10 Bullying behaviour may involve, but is not limited to, any of the following types of
behaviour:

a)
b)
c)
d)
e)

f)

)
h)

aggressive, threatening or intimidating conduct

belittling or humiliating comments

spreading malicious rumours

teasing, practical jokes or ‘initiation ceremonies’

exclusion from work-related events

unreasonable work expectations, including too much or too little work, or
work below or beyond a worker's skill level

displaying offensive material

pressure to behave in an inappropriate manner.

3.11 Reasonable management action carried out in a reasonable manner does not
constitute bullying behaviour for the purposes of this code. Examples of
reasonable management action may include, but are not limited to:

a)
b)
c)

d)
e)
f)
a)

performance management processes

disciplinary action for misconduct

informing a worker about unsatisfactory work performance or
inappropriate work behaviour

directing a worker to perform duties in keeping with their job

maintaining reasonable workplace goals and standards

legitimately exercising a regulatory function

legitimately implementing a Council policy or administrative processes.

Work health and safety

3.12 All Council officials, including Councillors, owe statutory duties under the Work
Health and Safety Act 2011 (WH&S Act). You must comply with your duties
under the WH&S Act and your responsibilities under any policies or procedures
adopted by the Council to ensure workplace health and safety. Specifically, you

must:
a)
b)

c)

d)

e)

f)

take reasonable care for your own health and safety

take reasonable care that your acts or omissions do not adversely affect
the health and safety of other persons

comply, sofar as you are reasonably able, with any reasonable instruction
that is given to ensure compliance with the WH&S Act and any policies or
procedures adopted by the Council to ensure workplace health and safety
cooperate with any reasonable policy or procedure of the Council relating
to workplace health or safety that has been notified to Council staff
report accidents, incidents, near misses, to the Chief Executive Officer or
such other staff member nominated by the Chief Executive Officer, and
take part in any incident investigations

so far as is reasonably practicable, consult, co-operate and coordinate
with all others who have a duty under the WH&S Act in relation to the
same matter.
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Land use planning, development assessment and other regulatory functions

3.13 You must ensure that land use planning, development assessment and other
regulatory decisions are properly made, and that all parties are dealt with fairly.
You must avoid any occasion for suspicion of improper conduct in the exercise
of land use planning, development assessment and other regulatory functions.

3.14 In exercising land use planning, development assessment and other regulatory
functions, you must ensure that no action, statement or communication between
yourself and others conveys any suggestion of willingness to improperly provide
concessions or preferential or unduly unfavourable treatment.

Binding caucus votes
3.15 You must not participate in binding caucus votes in relation to matters to be
considered at a Council or committee meeting.

3.16 For the purposes of clause 3.16, a binding caucus vote is a process whereby a
group of Councillors are compelled by a threat of disciplinary or other adverse
action to comply with a predetermined position on a matter before the Council or
committee, irrespective of the personal views of individual members of the group
on the merits of the matter before the Council or committee.

3.17 Clause 3.16 does not prohibit Councillors from discussing a matter before the
Council or committee prior to considering the matter in question at a Council or
committee meeting, or from voluntarily holding a shared view with other
Councillors on the merits of a matter.

3.18 Clause 3.16 does not apply to a decision to elect the Mayor or deputy Mayor, or
to nominate a person to be a member of a Council committee or a representative
of the Council on an external body.

Obligations in relation to meetings

3.19 You must comply with rulings by the chair at Council and committee meetings or
other proceedings of the Council unless a motion dissenting from the ruling is
passed.

3.20 You must not engage in bullying behaviour (as defined under this Part) towards
the chair, other Council officials or any members of the public present during
Council or committee meetings or other proceedings of the Council (such as, but
not limited to, workshops and briefing sessions).

3.21 You must not engage in conduct that disrupts Council or committee meetings or
other proceedings of the Council (such as, but not limited to, workshops and
briefing sessions), or that would otherwise be inconsistent with the orderly
conduct of meetings.

3.22 If you are a Councillor, you must not engage in any acts of disorder or other
conduct that is intended to prevent the proper or effective functioning of the
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Council, or of a committee of the Council. Without limiting this clause, you must
not:
a) leave a meeting of the Council or a committee for the purposes of
depriving the meeting of a quorum, or
b) submit a rescission motion with respect to a decision for the purposes of
voting against it to prevent another Councillor from submitting a rescission
motion with respect to the same decision, or
c) deliberately seek to impede the consideration of business at a meeting.
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PART 4 PECUNIARY INTERESTS

What is a pecuniary interest?

4.1 A pecuniary interest is an interest that you have in a matter because of a
reasonable likelihood or expectation of appreciable financial gain or loss to you
or a person referred to in clause 4.3.

4.2 You will not have a pecuniary interest in a matter if the interest is so remote or
insignificant that it could not reasonably be regarded as likely to influence any
decision you might make in relation to the matter, or if the interest is of a kind
specified in clause 4.6.

4.3 For the purposes of this Part, you will have a pecuniary interest in a matter if the
pecuniary interest is:
(a) your interest, or
(b) the interest of your spouse or de facto partner, your relative, or your
partner or employer, or
(c) a company or other body of which you, or your nominee, partner or
employer, is a shareholder or member.

4.4 For the purposes of clause 4.3:
(a) Your “relative” is any of the following:
i) your parent, grandparent, brother, sister, uncle, aunt, nephew,
niece, lineal descendant or adopted child
ii) your spouse’s or de facto partner’'s parent, grandparent, brother,
sister, uncle, aunt, nephew, niece, lineal descendant or adopted
child
iii) the spouse or de facto partner of a person referred to in
paragraphs (i) and (ii).
(b) “de facto partner” has the same meaning as defined in section 21C
of the Interpretation Act 1987.

4.5 You will not have a pecuniary interest in relation to a person referred to in
subclauses 4.3(b) or (c):

(a) if you are unaware of the relevant pecuniary interest of your spouse,
de facto partner, relative, partner, employer or company or other
body, or

(b) just because the person is a member of, or is employed by, a Council
or a statutory body, or is employed by the Crown, or

(c) just because the person is a member of, or a delegate of a Council
to, a company or other body that has a pecuniary interest in the
matter, so long as the person has no beneficial interest in any shares
of the company or body.

What interests do not have to be disclosed?
4.6 You do not have to disclose the following interests for the purposes of this Part:
(a) your interest as an elector
(b) your interest as a ratepayer or person liable to pay a charge
(¢) an interest you have in any matter relating to the terms on which the
provision of a service or the supply of goods or commodities is
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offered to the public generally, or to a section of the public that

includes persons who are not subject to this code

(d) an interest you have in any matter relating to the terms on which the
provision of a service or the supply of goods or commodities is
offered to your relative by the Council in the same manner and
subject to the same conditions as apply to persons who are not

subject to this code

(e) an interest you have as a member of a club or other organisation or
association, unless the interest is as the holder of an office in the club

or organisation (whether remunerated or not)

(f) if you are a Council committee member, an interest you have as a
person chosen to represent the community, or as a member of a non-
profit organisation or other community or special interest group, if you
have been appointed to represent the organisation or group on the

Council committee

(g) an interest you have relating to a contract, proposed contract or other
matter, if the interest arises only because of a beneficial interest in
shares in a company that does not exceed 10 per cent of the voting

rights in the company

(h) an interest you have arising from the proposed making by the Council
of an agreement between the Council and a corporation, association
or partnership, being a corporation, association or partnership that
has more than 25 members, if the interest arises because your
relative is a shareholder (but not a director) of the corporation, or is
a member (but not a member of the committee) of the association, or

is a partner of the partnership

(i) an interest you have arising from the making by the Council of a
contract or agreement with your relative for, or in relation to, any of
the following, but only if the proposed contract or agreement is similar
in terms and conditions to such contracts and agreements as have
been made, or as are proposed to be made, by the Council in respect

of similar matters with other residents of the area:

i) the performance by the Council at the expense of your relative
of any work or service in connection with roads or sanitation

i) security for damage to footpaths or roads

iii) any other service to be rendered, or act to be done, by the
Council by or under any Act conferring functions on the

Council, or by or under any contract

(j) an interest relating to the payment of fees to Councillors (including

the Mayor and deputy Mayor)

(k) an interest relating to the payment of expenses and the provision of
facilities to Councillors (including the Mayor and deputy Mayor) in

accordance with a policy under section 252 of the LGA,

(I) an interest relating to an election to the office of Mayor arising from
the fact that a fee for the following 12 months has been determined

for the office of Mayor

(m) an interest of a person arising from the passing for payment of a
regular account for the wages or salary of an employee who is a

relative of the person
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(n) aninterest arising from being covered by, or a proposal to be covered
by, indemnity insurance as a Councillor or a Council committee
member

(o) an interest arising from the appointment of a Councillor to a body as
a representative or delegate of the Council, whether or not a fee or
other recompense is payable to the representative or delegate.

4.7 Forthe purposes of clause 4.6, “relative” has the same meaning as in clause 4.4,
but includes your spouse or de facto partner.

What disclosures must be made by a designated person?
4.8 Designated persons include:

(a) the Chief Executive Officer

(b) other senior staff of the Council for the purposes of section 332 of the
LGA

(¢) a person (other than a member of the senior staff of the Council) who
is a member of staff of the Council or a delegate of the Council and
who holds a position identified by the Council as the position of a
designated person because it involves the exercise of functions
(such as regulatory functions or contractual functions) that, in their
exercise, could give rise to a conflict between the person’s duty as a
member of staff or delegate and the person’s private interest

(d) a person (other than a member of the senior staff of the Council) who
is a member of a committee of the Council identified by the Council
as a committee whose members are designated persons because
the functions of the committee involve the exercise of the Council's
functions (such as regulatory functions or contractual functions) that,
in their exercise, could give rise to a conflict between the member's
duty as a member of the committee and the member's private
interest.

4.9 A designated person:
(a) must prepare and submit written returns of interests in accordance
with clauses 4.21, and
(b) must disclose pecuniary interests in accordance with clause 4.10.

4.10 A designated person must disclose in writing to the Chief Executive Officer (or if
the person is the Chief Executive Officer, to the Council) the nature of any
pecuniary interest the person has in any Council matter with which the person is
dealing as soon as practicable after becoming aware of the interest.

4 11 Clause 4.10 does not require a designated person who is a member of staff of
the Council to disclose a pecuniary interest if the interest relates only to the
person’s salary as a member of staff, or to their other conditions of employment.

4.12 The Chief Executive Officer must, on receiving a disclosure from a designated
person, deal with the matter to which the disclosure relates or refer it to another
person to deal with.
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4.13 Adisclosure by the Chief Executive Officer must, as soon as practicable after the
disclosure is made, be laid on the table at a meeting of the Council and the
Council must deal with the matter to which the disclosure relates or refer it to
another person to deal with.

What disclosures must be made by Council staff other than designated persons?

4 .14 A member of staff of Council, other than a designated person, must disclose in
writing to their manager or the Chief Executive Officer the nature of any
pecuniary interest they have in a matter they are dealing with as soon as
practicable after becoming aware of the interest.

4.15 The staff member’s manager or the Chief Executive Officer must, on receiving a
disclosure under clause 4.14, deal with the matter to which the disclosure relates
or refer it to another person to deal with.

What disclosures must be made by Council advisers?

4.16 A person who, at the request or with the consent of the Council or a Council
committee, gives advice on any matter at any meeting of the Council or
committee, must disclose the nature of any pecuniary interest the person has in
the matter to the meeting at the time the advice is given. The person is not
required to disclose the person’s interest as an adviser.

4.17 A person does not breach clause 4.16 if the person did not know, and could not
reasonably be expected to have known, that the matter under consideration at
the meeting was a matter in which they had a pecuniary interest.

What disclosures must be made by a Council committee member?
4.18 A Council committee member must disclose pecuniary interests in accordance
with clause 4.28 and comply with clause 4.29.

4.19 For the purposes of clause 4.18, a “Council committee member” includes a
member of staff of Council who is a member of the committee.

What disclosures must be made by a Councillor?
4.20 A Councillor:
(a) must prepare and submit written returns of interests in accordance
with clause 4.21, and
(b) must disclose pecuniary interests in accordance with clause 4.28 and
comply with clause 4.29 where it is applicable.

Disclosure of interests in written returns
4.21 A Councillor or designated person must make and lodge with the Chief Executive
Officer a return in the form set out in schedule 2 to this code, disclosing the
Councillor's or designated person’s interests as specified in schedule 1 to this
code within 3 months after:
(a) becoming a Councillor or designated person, and
(b) 30 June of each year, and
(c) the Councillor or designated person becoming aware of an interest
they are required to disclose under schedule 1 that has not been
previously disclosed in a return lodged under paragraphs (a) or (b).
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4.22 A person need not make and lodge a return under clause 4.21, paragraphs (a)
and (b) if:
(a) they made and lodged a return under that clause in the preceding 3
months, or
(b) they have ceased to be a Councillor or designated person in the
preceding 3 months.

4.23 A person must not make and lodge a return that the person knows or ought
reasonably to know is false or misleading in a material particular.

4.24 The Chief Executive Officer must keep a register of returns required to be made
and lodged with the Chief Executive Officer.

4.25 Returns required to be lodged with the Chief Executive Officer under clause
4.21(a) and (b) must be tabled at the first meeting of the Council after the last
day the return is required to be lodged.

4.26 Returns required to be lodged with the Chief Executive Officer under clause
4.21(c) must be tabled at the next Council meeting after the return is lodged.

4.27 Information contained in returns made and lodged under clause 4.21 is to be
made publicly available in accordance with the requirements of the Government
Information (Public Access) Act 2009, the Government Information (Public
Access) Regulation 2009 and any guidelines issued by the Information
Commissioner.

Disclosure of pecuniary interests at meetings

4.28 A Councillor or a Council committee member who has a pecuniary interest in any
matter with which the Council is concerned, and who is present at a meeting of
the Council or committee at which the matter is being considered, must disclose
the nature of the interest to the meeting as soon as practicable.

4.29 The Councillor or Council committee member must not be present at, or in sight
of, the meeting of the Council or committee:
(a) at any time during which the matter is being considered or discussed
by the Council or committee, or
(b) at any time during which the Council or committee is voting on any
guestion in relation to the matter.

4.30 A disclosure made at a meeting of a Council or Council committee must be
recorded in the minutes of the meeting.

4.31 A general notice may be given to the Chief Executive Officer in writing by a
Councillor or a Council committee member to the effect that the Councillor or
Council committee member, or the Councillor's or Council committee member's
spouse, de facto partner or relative, is:

(a) a member of, or in the employment of, a specified company or other
body, or
(b) a partner of, or in the employment of, a specified person.
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Such a notice is, unless and until the notice is withdrawn or until the end of the
term of the Council in which it is given (whichever is the sooner), sufficient
disclosure of the Councillor's or Council committee member’s interest in a matter
relating to the specified company, body or person that may be the subject of
consideration by the Council or Council committee after the date of the notice.

Notwithstanding this notice, a Councillor or committee member must still declare
this interest during the relevant section of the respective meeting detailing the
reason for their interest.

4.32 A Councillor or a Council committee member is not prevented from being present
at and taking part in a meeting at which a matter is being considered, or from
voting on the matter, merely because the Councillor or Council committee
member has an interest in the matter of a kind referred to in clause 4.6.

4.33 A person does not breach clauses 4.28 or 4.29 if the person did not know, and
could not reasonably be expected to have known, that the matter under
consideration at the meeting was a matter in which they had a pecuniary interest.

4.34 Despite clause 4.29, a Councillor who has a pecuniary interest in a matter may
participate in a decision to delegate consideration of the matter in question to
another body or person.

4.35 Clause 4.29 does not apply to a Councillor who has a pecuniary interest in a
matter that is being considered at a meeting if:
(a) the matter is a proposal relating to:

(i) the making of a principal environmental planning
instrument applying to the whole or a significant portion of
the Council’s area, or

(ii) the amendment, alteration or repeal of an environmental
planning instrument where the amendment, alteration or
repeal applies to the whole or a significant portion of the
Council’s area, and

(b) the pecuniary interest arises only because of an interest of the
Councillor in the Councillor’s principal place of residence or an
interest of another person (whose interests are relevant under clause
4.3)in that person’s principal place of residence, and

(c) the Councillor made a special disclosure under clause 4.37 in
relation to the interest before the commencement of the meeting.

4.36 A special disclosure of a pecuniary interest made for the purposes of clause
4 .36(c) must:
(a) be in the form set out in schedule 3 of this code and contain the
information required by that form, and
(b) be laid on the table at a meeting of the Council as soon as practicable
after the disclosure is made, and the information contained in the
special disclosure is to be recorded in the minutes of the meeting.

4.37 The Minister for Local Government may, conditionally or unconditionally, allow a
Councillor or a Council committee member who has a pecuniary interest in a
matter with which the Council is concerned to be present at a meeting of the

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE
Page 108




APPENDIX NO: 1 - DRAFT - DUBBO REGIONAL COUNCIL CODE OF CONDUCT ITEM NO: EDBC19/15

(2019)

16

Council or committee, to take part in the consideration or discussion of the matter
and to vote on the matter if the Minister is of the opinion:

(a) that the number of Councillors prevented from voting would be so
great a proportion of the whole as to impede the transaction of
business, or

(b) thatitis in the interests of the electors for the area to do so.

4.38 A Councillor or a Council committee member with a pecuniary interest in a matter
who is permitted to be present at a meeting of the Council or committee, to take
part in the consideration or discussion of the matter and to vote on the matter
under clause 4.38, must still disclose the interest they have in the matter in
accordance with clause 4.28.
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PART 5 NON-PECUNIARY CONFLICTS OF INTEREST

What is a non-pecuniary conflict of interest?

5.1

5.2

5.3

5.4

5.5

Non-pecuniary interests are private or personal interests a Council official has
that do not amount to a pecuniary interest as defined in clause 4.1 of this code.
These commonly arise out of family or personal relationships, or out of
involvement in sporting, social, religious or other cultural groups and
associations, and may include an interest of a financial nature.

A non-pecuniary conflict of interest exists where a reasonable and informed
person would perceive that you could be influenced by a private interest when
carrying out your official functions in relation to a matter.

The personal or political views of a Council official do not constitute a private
interest for the purposes of clause 5.2.

Non-pecuniary conflicts of interest must be identified and appropriately managed
to uphold community confidence in the probity of Council decision-making. The
onus is on you to identify any non-pecuniary conflict of interest you may have in
matters that you deal with, to disclose the interest fully and in writing, and to take
appropriate action to manage the conflict in accordance with this code.

When considering whether or not you have a non-pecuniary conflict of interest in
a matter you are dealing with, it is always important to think about how others
would view your situation.

Managing non-pecuniary conflicts of interest

5.6

5.7

5.8

5.9

Where you have a non-pecuniary conflict of interest in a matter for the purposes
of clause 5.2, you must disclose the relevant private interest you have in relation
to the matter fully and in writing as soon as practicable after becoming aware of
the non-pecuniary conflict of interest and on each occasion on which the non-
pecuniary conflict of interest arises in relation to the matter. In the case of
members of Council staff other than the Chief Executive Officer, such a
disclosure is to be made to the staff member's manager. In the case of the Chief
Executive Officer, such a disclosure is to be made to the Mayor.

If a disclosure is made at a Council or committee meeting, both the disclosure
and the nature of the interest must be recorded in the minutes on each occasion
on which the non-pecuniary conflict of interest arises. This disclosure constitutes
disclosure in writing for the purposes of clause 5.6.

How you manage a non-pecuniary conflict of interest will depend on whether or
not it is significant.

As a general rule, a non-pecuniary conflict of interest will be significant where it
does not involve a pecuniary interest for the purposes of clause 4.1, but it
involves:
a) a relationship between a Council official and another person who is
affected by a decision or a matter under consideration that is particularly
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close, such as a current or former spouse or de facto partner, a relative
for the purposes of clause 4.4 or another person from the Council
official's extended family that the Council official has a close personal
relationship with, or another person living in the same household

other relationships with persons who are affected by a decision or a
matter under consideration that are particularly close, such as
friendships and business relationships. Closeness is defined by the
nature of the friendship or business relationship, the frequency of contact
and the duration of the friendship or relationship.

an affiliation between the Council official and an organisation (such as a
sporting body, club, religious, cultural or charitable organisation,
corporation or association) that is affected by a decision or a matter
under consideration that is particularly strong. The strength of a Council
official's affiliation with an organisation is to be determined by the extent
to which they actively participate in the management, administration or
other activities of the organisation.

membership, as the Council's representative, of the board or
management committee of an organisation that is affected by a decision
or a matter under consideration, in circumstances where the interests of
the Council and the organisation are potentially in conflict in relation to
the particular matter

a financial interest (other than an interest of a type referred to in clause
4.6) that is not a pecuniary interest for the purposes of clause 4.1

the conferral or loss of a personal benefit other than one conferred or
lost as a member of the community or a broader class of people affected
by a decision.

5.10 Significant non-pecuniary conflicts of interest must be managed in one of two

ways:
a)

)

by not participating in consideration of, or decision making in relation to,
the matter in which you have the significant non-pecuniary conflict of
interest and the matter being allocated to another person for
consideration or determination, or

if the significant non-pecuniary conflict of interest arises in relation to a
matter under consideration at a Council or committee meeting, by
managing the conflict of interest as if you had a pecuniary interest in the
matter by complying with clauses 4.28 and 4.29.

5.11 If you determine that you have a non-pecuniary conflict of interest in a matter
that is not significant and does not require further action, when disclosing the
interest you must also explain in writing why you consider that the non-pecuniary
conflict of interest is not significant and does not require further action in the
circumstances.

5.12 If you are a member of staff of Council other than the Chief Executive Officer,
the decision on which option should be taken to manage a non-pecuniary conflict
of interest must be made in consultation with and at the direction of your
manager. In the case of the Chief Executive Officer, the decision on which option
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should be taken to manage a non-pecuniary conflict of interest must be made in
consultation with and at the direction of the Mayor.

5.13 Despite clause 5.10(b), a Councillor who has a significant non-pecuniary conflict
of interest in a matter, may participate in a decision to delegate consideration of
the matter in question to another body or person.

5.14 Council committee members are not required to declare and manage a non-
pecuniary conflict of interest in accordance with the requirements of this Part
where it arises from an interest they have as a person chosen to represent the
community, or as a member of a non-profit organisation or other community or
special interest group, if they have been appointed to represent the organisation
or group on the Council committee.

Political donations

5.15 Councillors should be aware that matters before Council or committee meetings
involving their political donors may also give rise to a non-pecuniary conflict of
interest.

5.16 Where you are a Councillor and have received or knowingly benefitted from a

reportable political donation:

a) made by a major political donor in the previous four years, and

b) the major political donor has a matter before Council,
you must declare a non-pecuniary conflict of interest in the matter, disclose the
nature of the interest, and manage the conflict of interest as if you had a
pecuniary interest in the matter by complying with clauses 4.28 and 4.29. A
disclosure made under this clause must be recorded in the minutes of the
meeting.

5.17 For the purposes of this Part:
a) a ‘reportable political donation” has the same meaning as it has in
section 6 of the Efectoral Funding Act 2018
b) “major political donor” has the same meaning as it has in the Electoral
Funding Act 2018.

5.18 Councillors should note that political donations that are not a “reportable political
donation”, or political donations to a registered political party or group by which
a Councillor is endorsed, may still give rise to a non-pecuniary conflict of interest.
Councillors should determine whether or not such conflicts are significant for the
purposes of clause 5.9 and take the appropriate action to manage them.

5.19 Despite clause 5.16, a Councillor who has received or knowingly benefitted from
a reportable political donation of the kind referred to in that clause, may
participate in a decision to delegate consideration of the matter in question to
another body or person.

Loss of quorum as a result of compliance with this Part
5.20 A Councillor who would otherwise be precluded from participating in the
consideration of a matter under this Part because they have a non-pecuniary
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conflict of interest in the matter is permitted to participate in consideration of the
matter if:
a) the matter is a proposal relating to:

i) the making of a principal environmental planning instrument
applying to the whole or a significant portion of the Council’s area,
or

ii) the amendment, alteration or repeal of an environmental planning
instrument where the amendment, alteration or repeal applies to
the whole or a significant portion of the Council’s area, and

b) the non-pecuniary conflict of interest arises only because of an interest
that a person has in that person’s principal place of residence, and

c) the Councillor discloses the interest they have in the matter that would
otherwise have precluded their participation in consideration of the
matter under this Part in accordance with clause 5.6.

5.21 The Minister for Local Government may, conditionally or unconditionally, allow a
Councillor or a Council committee member who is precluded under this Part from
participating in the consideration of a matter to be present at a meeting of the
Council or committee, to take partin the consideration or discussion of the matter
and to vote on the matter if the Minister is of the opinion:

a) that the number of Councillors prevented from voting would be so great
a proportion of the whole as to impede the transaction of business, or
b) thatitis in the interests of the electors for the area to do so.

5.22 Where the Minister exempts a Councillor or committee member from complying
with a requirement under this Part under clause 5.21, the Councillor or committee
member must still disclose any interests they have in the matter the exemption
applies to, in accordance with clause 5.6.

Other business or employment

5.23 The Chief Executive Officer must not engage, for remuneration, in private
employment, contract work or other business outside the service of the Council
without the approval of the Council.

5.24 A member of staff must not engage, for remuneration, in private employment,
contract work or other business outside the service of the Council that relates to
the business of the Council or that might conflict with the staff member’'s Council
duties unless they have notified the Chief Executive Officer in writing of the
employment, work or business and the Chief Executive Officer has given their
written approval for the staff member to engage in the employment, work or
business.

5.25 The Chief Executive Officer may at any time prohibit a member of staff from
engaging, for remuneration, in private employment, contract work or other
business outside the service of the Council that relates to the business of the
Council, or that might conflict with the staff member’s Council duties.
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5.26 A member of staff must not engage, for remuneration, in private employment,
contract work or other business outside the service of the Council if prohibited

from doing so.

5.27 Members of staff must ensure that any outside employment, work or business

they engage in will not:
a) conflict with their official duties

b) involve using confidential information or Council resources obtained
through their work with the Council including where private use is

permitted
c) require them to work while on Council duty
d) discredit or disadvantage the Council

e) pose, due to fatigue, a risk to their health or safety, or to the health and

safety of their co-workers.

Personal dealings with Council

5.28 You may have reason to deal with your Council in your personal capacity (for
example, as a ratepayer, recipient of a Council service or applicant for a
development consent granted by Council). You must not expect or request
preferential treatment in relation to any matter in which you have a private
interest because of your position. You must avoid any action that could lead
members of the public to believe that you are seeking preferential treatment.

5.29 You must undertake any personal dealings you have with the Council in a
manner that is consistent with the way other members of the community deal
with the Council. You must also ensure that you disclose and appropriately
manage any conflict of interest you may have in any matter in accordance with

the requirements of this code.
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PERSONAL BENEFIT

6.1 For the purposes of this Part, a gift or a benefit is something offered to or received
by a Council official or someone personally associated with them for their
personal use and enjoyment.

6.2 A reference to a gift or benefit in this Part does not include:

a)
b)

c)
d)

a political donation for the purposes of the Electoral Funding Act 2018

a gift provided to the Council as part of a cultural exchange or sister-city

relationship that is not converted for the personal use or enjoyment of

any individual Council official or someone personally associated with

them,

attendance by a Council official at a work-related event or function for

the purposes of performing their official duties, or

free or subsidised meals, beverages or refreshments of token value

provided to Council officials in conjunction with the performance of their

official duties such as, but not limited to:

i) the discussion of official business

ii) work-related events such as Council-sponsored or community
events, training, education sessions or workshops

iii) conferences

iv) Council functions or events

V) social functions organised by groups, such as Council
committees and community organisations.

Gifts and benefits

6.3 You must avoid situations that would give rise to the appearance that a person
or body is attempting to secure favourable treatment from you or from the
Council, through the provision of gifts, benefits or hospitality of any kind to you
or someone personally associated with you.

6.4 A gift or benefitis deemed to have been accepted by you for the purposes of this
Part, where it is received by you or somecne personally associated with you.

How are offers of gifts and benefits to be dealt with?

6.5 You must not:

a)
)
c)

d)

seek or accept a bribe or other improper inducement

seek gifts or benefits of any kind

accept any gift or benefit that may create a sense of obligation on your
part, or may be perceived to be intended or likely to influence you in
carrying out your public duty

subject to clause 6.7, accept any gift or benefit of more than token value
as defined by clause 6.9
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e) accept an offer of cash or a cash-like gift as defined by clause 6.13,
regardless of the amount

f) participate in competitions for prizes where your attendance at an event
(including conferences, workshops, meetings) is in the capacity of
representing Council.

g) accept any gift, benefit or prizes where your attendance at an event
(including conferences, workshops, meetings) is in the capacity of
representing Council.

h) personally benefit from reward points programs when purchasing on
behalf of the Council.

6.6 Where you receive, or are offered, a gift or benefit of any value other than one
referred to in clause 6.2, you must disclose this promptly to your manager or the
Chief Executive Officer in writing. The recipient, manager, or Chief Executive
Officer must ensure that, at a minimum, the following details are recorded in the
Council's gift register:

a) the nature of the gift or benefit

b) the estimated monetary value of the gift or benefit

c) the name of the person who provided the gift or benefit, and
d) the date on which the gift or benefit was received.

6.7 Where you receive a gift or benefit that cannot reasonably be refused orreturned,
the gift or benefit must be surrendered to the Council, unless the nature of the
gift or benefit makes this impractical.

Gifts and benefits of token value

6.8 Dubbo Regional Council has adopted a policy that does not allow for the
acceptance of any gift or benefit, unless rare and extenuating circumstances
present or refusal may offend. On such an occasion, gifts that do not exceed $50
in value are to be immediately surrendered in accordance with clause 6.7 unless
approved by the Chief Executive Officer.

Gifts and benefits of more than token value

6.9 Gifts or benefits that exceed $50 in value are gifts or benefits of more than token
value for the purposes of clause 6.5(d) and, subject to clause 6.7, must not be
accepted.

6.10 Gifts and benefits of more than token value include, but are not limited to, tickets
to major sporting events (such as international matches or matches in national
sporting codes) with a ticket value that exceeds $50, corporate hospitality at a
corporate facility at major sporting events, free or discounted products or
services for personal use provided on terms that are not available to the general
public or a broad class of persons, the use of holiday homes, artworks, free or
discounted travel.

6.11 Where you have accepted a gift or benefit of token value from a person or
organisation subject to clause 6.8, you must not accept a further gift or benefit
from the same person or organisation or another person associated with that
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person or organisation within a single 12-month period where the value of the
gift, added to the value of earlier gifts received from the same person or
organisation, or a person associated with that person or organisation, during the
same 12-month period would exceed $50 in value.

6.12 For the purposes of this Part, the value of a gift or benefit is the monetary value
of the gift or benefit inclusive of GST.

“Cash-like gifts”

6.13 For the purposes of clause 6.5(e), “cash-like gifts” include but are not limited to,
gift vouchers, credit cards, debit cards with credit on them, prepayments such as
phone or internet credit, lottery tickets, memberships or entittements to discounts
that are not available to the general public or a broad class of persons.

Improper and undue influence

6.14 You must not use your position to influence other Council officials in the
performance of their official functions to obtain a private benefit for yourself or for
somebody else. A Councillor will not be in breach of this clause where they seek
to influence other Council officials through the proper exercise of their role as
prescribed under the LGA.

6.15 You must not take advantage (or seek to take advantage) of your status or
position with Council, or of functions you perform for Council, in order to obtain
a private benefit for yourself or for any other person or body.
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PART 7 RELATIONSHIPS BETWEEN COUNCIL OFFICIALS

Obligations of Councillors and Administrators

7.1 Each Council is a body politic. The Councillors or Administrator/s are the
governing body of the Council. Under section 223 of the LGA, the role of the
governing body of the Council includes the development and endorsement of the
strategic plans, programs, strategies and policies of the Council, including those
relating to workforce policy, and to keep the performance of the Council under
review.

7.2 Councillors or Administrators must not:

a) direct Council staff other than by giving appropriate direction to the Chief
Executive Officer by way of Council or Committee resolution, or by the
Mayor or Administrator exercising their functions under section 226 of
the LGA

b) in any public or private forum, direct or influence, or attempt to direct or
influence, any other member of the staff of the Council or a delegate of
the Council in the exercise of the functions of the staff member or
delegate

c) contact a member of the staff of the Council on Council-related business
unless in accordance with the policy and procedures governing the
interaction of Councillors and Council staff that have been authorised by
the Council and the Chief Executive Officer

d) contact orissue instructions to any of the Council’s contractors, including
the Council’s legal advisers, unless by the Mayor or Administrator
exercising their functions under section 226 of the LGA.

7.3 Despite clause 7.2, Councillors may contact the Council's external auditor or the
chair of the Council's audit risk and improvement committee to provide
information reasonably necessary for the external auditor or the audit, risk and
improvement committee to effectively perform their functions.

Obligations of staff

7.4 Under section 335 of the LGA, the role of the Chief Executive Officer includes
conducting the day-to-day management of the Council in accordance with the
strategic plans, programs, strategies and policies of the Council, implementing
without undue delay, lawful decisions of the Council and ensuring that the Mayor
and other Councillors are given timely information and advice and the
administrative and professional support necessary to effectively discharge their
official functions.

7.5 Members of staff of Council must:

a) give their attention to the business of the Council while on duty

b) ensure that their work is carried out ethically, efficiently, economically
and effectively

c) carry out reasonable and lawful directions given by any person having
authority to give such directions

d) give effect to the lawful decisions, policies and procedures of the
Council, whether or not the staff member agrees with or approves of
them
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ensure that any participation in political activities outside the service of
the Council does not interfere with the performance of their official duties.

Inappropriate interactions

7.6 You must not engage in any of the following inappropriate interactions:

a)

b)

f)
g)
h)

Councillors and Administrators approaching staff and staff organisations
to discuss individual or operational staff matters (other than matters
relating to broader workforce policy), grievances, workplace
investigations and disciplinary matters

Council staff approaching Councillors and Administrators to discuss
individual or operational staff matters (other than matters relating to
broader workforce policy), grievances, workplace investigations and
disciplinary matters

subject to clause 8.6, Council staff refusing to give information that is
available to other Councillors to a particular Councillor

Councillors and Administrators who have lodged an application with the
Council, discussing the matter with Council staff in staff-only areas of the
Council

Councillors and Administrators approaching members of local planning
panels or discussing any application that is either before the panel or
that will come before the panel at some future time, except during a
panel meeting where the application forms part of the agenda and the
Councillor has a right to be heard by the panel at the meeting
Councillors and Administrators being overbearing or threatening to
Council staff

Council staff being overbearing or threatening to Councillors or
Administrators

Councillors or Administrators making personal statements or attacks on
Council staff or engaging in conduct towards staff that would be contrary
to the general conduct provisions in Part 3 of this code in public forums,
including social media

Council staff making personal statements or attacks on Councillors or
Administrators or engaging in conduct towards Councillors or
Administrators that would be contrary to the general conduct provisions
in Part 3 of this code in public forums, including social media
Councillors and Administrators directing or pressuring Council staff in
the performance of their work, or recommendations they should make
Council staff providing ad hoc advice to Councillors and Administrators
without recording or documenting the interaction as they would if the
advice was provided to a member of the community

Council staff meeting with applicants or objectors alone AND outside
office hours to discuss planning applications or proposals

m) Councillors attending on-site inspection meetings with lawyers and/or

consultants engaged by the Council associated with current or proposed
legal proceedings unless permitted to do so by the Council’s Chief
Executive Officer or, in the case of the Mayor or Administrator, unless
they are exercising their functions under section 226 of the LGA.
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PART 8 ACCESS TO INFORMATION AND COUNCIL RESOURCES

Councillor and Administrator access to information

8.1

8.2

8.3

8.4

8.5

8.6

The Chief Executive Officer is responsible for ensuring that Councillors and
Administrators can access information necessary for the performance of their
official functions. The Chief Executive Officer and public officer are also
responsible for ensuring that members of the public can access publicly available
Council information under the Government Information (Public Access) Act 2009
(the GIPA Act).

The Chief Executive Officer must provide Councillors and Administrators with the
information necessary to effectively discharge their official functions.

Members of staff of Council must provide full and timely information to
Councillors and Administrators sufficient to enable them to exercise their official
functions and in accordance with Council procedures.

Members of staff of Council who provide any information to a particular Councillor
in the performance of their official functions must also make it available to any
other Councillor who requests it and in accordance with Council procedures.

Councillors and Administrators who have a private interest only in Council
information have the same rights of access as any member of the public.

Despite clause 8.4, Councillors and Administrators who are precluded from
participating in the consideration of a matter under this code because they have
a conflict of interest in the matter, are not entitled to request access to Council
information in relation to the matter unless the information is otherwise available
to members of the public, or the Council has determined to make the information
available under the GIPA Act.

Councillors and Administrators to properly examine and consider information

8.7

Councillors and Administrators must ensure that they comply with their duty
under section 439 of the LGA to act honestly and exercise a reasonable degree
of care and diligence by properly examining and considering all the information
provided to them relating to matters that they are required to make a decision
on.

Refusal of access to information

8.8

Where the Chief Executive Officer or public officer determines, to refuse access
to information requested by a Councillor or Administrator, they must act
reasonably. In reaching this decision they must take into account whether or not
the information requested is necessary for the Councillor or Administrator to
perform their official functions (see clause 8.2) and whether they have disclosed
a conflict of interest in the matter the information relates to that would preclude
their participation in consideration of the matter (see clause 8.6). The Chief
Executive Officer or public officer must state the reasons for the decision if
access is refused.
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Use of certain Council information
8.9 Inregard to information obtained in your capacity as a Council official, you must:
a) subject to clause 8.14, only access Council information needed for
Council business
b) not use that Council information for private purposes
c) not seek or obtain, either directly or indirectly, any financial benefit or
other improper advantage for yourself, or any other person or body, from
any information to which you have access by virtue of your office or
position with Council
d) only release Council information in accordance with established Council
policies and procedures and in compliance with relevant legislation.

Use and security of confidential information
8.10 You must maintain the integrity and security of confidential information in your
possession, or for which you are responsible.

8.11 In addition to your general obligations relating to the use of Council information,
you must:

a) only access confidential information that you have been authorised to
access and only do so for the purposes of exercising your official
functions

b) protect confidential information

c) only release confidential information if you have authority to do so

d) only use confidential information for the purpose for which it is intended
to be used

e) not use confidential information gained through your official position for
the purpose of securing a private benefit for yourself or for any other
person

f) not use confidential information with the intention to cause harm or
detriment to the Council or any other person or body

g) not disclose any confidential information discussed during a confidential
session of a Council or committee meeting or any other confidential
forum (such as, but not limited to, workshops or briefing sessions).

Personal information
8.12 When dealing with personal information you must comply with:
a) the Privacy and Personal Information Protection Act 1998
b) the Health Records and Information Privacy Act 2002
c) the Information Protection Principles and Health Privacy Principles
d) the Council's privacy management plan
e) the Privacy Code of Practice for Local Government

Use of Council resources

8.13 You must use Council resources ethically, effectively, efficiently and carefully in
exercising your official functions, and must not use them for private purposes,
except when supplied as part of a contract of employment (but not for private
business purposes), unless this use is lawfully authorised and proper payment
is made where appropriate.
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8.14 Union delegates and consultative committee members may have reasonable
access to Council resources and information for the purposes of carrying out
their industrial responsibilities, including but not limited to:

a) the representation of members with respect to disciplinary matters
b) the representation of employees with respect to grievances and disputes
c) functions associated with the role of the local consultative committee.

8.15 You must be scrupulous in your use of Council property, including intellectual
property, official services, facilities, technology and electronic devices and must
not permit their misuse by any other person or body.

8.16 You must avoid any action or situation that could create the appearance that
Council property, official services or public facilities are being improperly used
for your benefit or the benefit of any other person or body.

8.17 You must not use Council resources (including Council staff), property or facilities
for the purpose of assisting your election campaign or the election campaigns of
others unless the resources, property or facilities are otherwise available for use
or hire by the public and any publicly advertised fee is paid for use of the
resources, property or facility.

8.18 You must not use the Council letterhead, Council crests, Council email or social
media or other information that could give the appearance it is official Council
material:

a) for the purpose of assisting your election campaign or the election
campaign of others, or
b) for other non-official purposes.

8.19 You must not convert any property of the Council to your own use unless properly
authorised.

Internet access

8.20 You must not use Council's computer resources or mobile or other devices to
search for, access, download or communicate any material of an offensive,
obscene, pornographic, threatening, abusive or defamatory nature, or that could
otherwise |lead to criminal penalty or civil liability and/or damage the Council’s
reputation.

Council record keeping
8.21 You must comply with the requirements of the State Records Act 1998 and the
Council's records management policy.

8.22 All information created, sent and received in your official capacity is a Council
record and must be managed in accordance with the requirements of the State
Records Act 1998 and the Council's approved records management policies and
practices.

8.23 All information stored in either soft or hard copy on Council supplied resources
(including technology devices and email accounts) is deemed to be related to
the business of the Council and will be treated as Council records, regardless of
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whether the original intention was to create the information for personal
purposes.

8.24 You must not destroy, alter, or dispose of Council information or records, unless
authorised to do so. If you need to alter or dispose of Council information or
records, you must do so in consultation with the Council’s records manager and
comply with the requirements of the State Records Act 1998.

Councillor access to Council buildings

8.25 Councillors and Administrators are entitled to have access to the Council
chamber, committee room, Mayor's office (subject to availability) and public
areas of Council’s buildings during normal business hours and for meetings.
Access during business hours must be co-ordinated through the Chief Executive
Officer to ensure that the required facilities are available. Councillors and
Administrators needing access to these facilities at other times must obtain
authority from the Chief Executive Officer.

8.26 Councillors and Administrators must not enter staff-only areas of Council
buildings without the approval of the Chief Executive Officer (or their delegate)
or as provided for in the procedures governing the interaction of Councillors and
Council staff.

8.27 Councillors and Administrators must ensure that when they are within a staff only
area they refrain from conduct that could be perceived to improperly influence
Council staff decisions.
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PART 9 MAINTAINING THE INTEGRITY OF THIS CODE

Complaints made for an improper purpose

9.1

9.2

You must not make or threaten to make a complaint or cause a complaint to be
made alleging a breach of this code for an improper purpose.

For the purposes of clause 9.1, a complaint is made for an improper purpose
where it is trivial, frivolous, vexatious or not made in good faith, or where it
otherwise lacks merit and has been made substantially for one or more of the
following purposes:
a) to bully, intimidate or harass another Council official
b) to damage another Council official’s reputation
c) to obtain a political advantage
d) to influence a Council official in the exercise of their official functions or
to prevent or disrupt the exercise of those functions
e) to influence the Council in the exercise of its functions or to prevent or
disrupt the exercise of those functions
f) to avoid disciplinary action under the Procedures
g) to take reprisal action against a person for making a complaint alleging
a breach of this code
h) to take reprisal action against a person for exercising a function
prescribed under the Procedures
i) to prevent or disrupt the effective administration of this code under the
Procedures.

Detrimental action

9.3

9.4

9.5

You must not take detrimental action or cause detrimental action to be taken
against a person substantially in reprisal for a complaint they have made alleging
a breach of this code.

You must not take detrimental action or cause detrimental action to be taken
against a person substantially in reprisal for any function they have exercised
under the Procedures.

For the purposes of clauses 9.3 and 9.4, a detrimental action is an action
causing, comprising or involving any of the following:

a) injury, damage or loss

b) intimidation or harassment

c) discrimination, disadvantage or adverse treatment in relation to

employment
d) dismissal from, or prejudice in, employment
e) disciplinary proceedings.

Compliance with requirements under the Procedures

9.6

9.7

You must not engage in conduct that is calculated to impede or disrupt the
consideration of a matter under the Procedures.

You must comply with a reasonable and lawful request made by a person
exercising a function under the Procedures. A failure to make a written or oral

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 124

ITEM NO: EDBC19/15




APPENDIX NO: 1 - DRAFT - DUBBO REGIONAL COUNCIL CODE OF CONDUCT

(2019)

32

submission invited under the Procedures will not constitute a breach of this
clause.

9.8 You must comply with a practice ruling made by the Office under the Procedures.

9.9 Where you are a Councillor or the Chief Executive Officer, you must comply with
any Council resolution requiring you to take action as a result of a breach of this
code.

Disclosure of information about the consideration of a matter under the Procedures
9.10 All allegations of breaches of this code must be dealt with under and in
accordance with the Procedures.

9.11 You must not allege breaches of this code other than by way of a complaint made
or initiated under the Procedures.

9.12 You must not make allegations about, or disclose information about, suspected
breaches of this code at Council, committee or other meetings, whether open to
the public or not, or in any other forum, whether public or not.

9.13 You must not disclose information about a complaint you have made alleging a
breach of this code or a matter being considered under the Procedures except
for the purposes of seeking legal advice, unless the disclosure is otherwise
permitted under the Procedures.

9.14 Nothing under this Part prevents a person from making a public interest
disclosure to an appropriate public authority or investigative authority under the
Public Interest Disclosures Act 1994.

Complaints alleging a breach of this Part

9.15 Complaints alleging a breach of this Part by a Councillor, the Chief Executive
Officer or an Administrator are to be managed by the Office. This clause does
not prevent the Office from referring an alleged breach of this Part back to the
Council for consideration in accordance with the Procedures.

9.16 Complaints alleging a breach of this Part by other Council officials are to be
managed by the Chief Executive Officer in accordance with the Procedures.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 125

ITEM NO: EDBC19/15




APPENDIX NO: 1 - DRAFT - DUBBO REGIONAL COUNCIL CODE OF CONDUCT

(2019)

33

SCHEDULE 1: DISCLOSURES OF INTERESTS AND OTHER MATTERS IN
WRITTEN RETURNS SUBMITTED UNDER CLAUSE 4.21

Part 1: Preliminary

Definitions

1.

For the purposes of the schedules to this code, the following definitions
apply:

address means:

a) in relation to a person other than a corporation, the last residential or
business address of the person known to the Councillor or designated
person disclosing the address, or

b) in relation to a corporation, the address of the registered office of the
corporation in New South Wales or, if there is no such office, the address
of the principal office of the corporation in the place where it is registered,
or

c) in relation to any real property, the street address of the property.

de facto partner has the same meaning as defined in section 21C of the
Interpretation Act 1987.

disposition of property means a conveyance, transfer, assignment,
settlement, delivery, payment or other alienation of property, including the
following:

a) the allotment of shares in a company

b) the creation of a trust in respect of property

c) the grant or creation of a lease, mortgage, charge, easement, licence,
power, partnership or interest in respect of property

d) the release, discharge, surrender, forfeiture or abandonment, at law or
in equity, of a debt, contract or chose in action, or of an interest in respect
of property

e) the exercise by a person of a general power of appointment over
property in favour of another person

f) atransaction entered into by a person who intends by the transaction to
diminish, directly or indirectly, the value of the person’s own property and
to increase the value of the property of another person.

gift means a disposition of property made otherwise than by will (whether or
not by instrument in writing) without consideration, or with inadequate
consideration, in money or money’s worth passing from the person to whom
the disposition was made to the person who made the disposition, but does
not include a financial or other contribution to travel.

interest means:

a) in relation to property, an estate, interest, right or power, at law or in
equity, in or over the property, or
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b) in relation to a corporation, a relevant interest (within the meaning of
section 9 of the Corporations Act 20071 of the Commonwealth) in
securities issued or made available by the corporation.

listed company means a company thatis listed within the meaning of section
9 of the Corporations Act 2001 of the Commonwealth.

occupation includes trade, profession and vocation.

professional or business association means an incorporated or
unincorporated body or organisation having as one of its objects or activities
the promotion of the economic interests of its members in any occupation.

property includes money.
return date means:

a) in the case of a return made under clause 4.21(a), the date on which a
person became a Councillor or designated person

b) in the case of a return made under clause 4.21(b), 30 June of the year
in which the return is made

c) inthe case of a return made under clause 4.21(c), the date on which the
Councillor or designated person became aware of the interest to be
disclosed.

relative includes any of the following:

a) a person’s spouse or de facto partner

b) a person’s parent, grandparent, brother, sister, uncle, aunt, nephew,
niece, lineal descendant or adopted child

c) a person’s spouse’s or de facto partner's parent, grandparent, brother,
sister, uncle, aunt, nephew, niece, lineal descendant or adopted child

d) the spouse or de factor partner of a person referred to in paragraphs (b)
and (c).

travel includes accommodation incidental to a journey.

Matters relating to the interests that must be included in returns

2.

Interests etc. outside New South Wales: A reference in this schedule or in
schedule 2 to a disclosure concerning a corporation or other thing includes
any reference to a disclosure concerning a corporation registered, or other
thing arising or received, outside New South Wales.

. References to interests in real property: A reference in this schedule or in

schedule 2 to real property in which a Councillor or designated person has
an interest includes a reference to any real property situated in Australia in
which the Councillor or designated person has an interest.

Gifts, loans etc. from related corporations: For the purposes of this schedule
and schedule 2, gifts or contributions to travel given, loans made, or goods
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or services supplied, to a Councillor or designated person by two or more
corporations that are related to each other for the purposes of section 50 of
the Corporations Act 2001 of the Commonwealth are all given, made or

supplied by a single corporation.
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5. A person making a return under clause 4.21 of this code must disclose:
a) the street address of each parcel of real property in which they had an

interest on the return date, and

b) the street address of each parcel of real property in which they had an
interest in the period since 30 June of the previous financial year, and

c) the nature of the interest.

6. Aninterestin a parcel of real property need not be disclosed in a return if

the person making the return had the interest only:

a) as executor of the will, or Administrator of the estate, of a deceased

person and not as a beneficiary under the will or intestacy, or

b) as a trustee, if the interest was acquired in the ordinary course of an
occupation not related to their duties as the holder of a position required

to make a return.

7. Aninterestin a parcel of real property need not be disclosed in a return if
the person ceased to hold the interest prior to becoming a Councillor or

designated person.

8. For the purposes of clause 5 of this schedule, “interest’ includes an option

to purchase.

Gifts

9. A person making a return under clause 4.21 of this code must disclose:
a) a description of each gift received in the period since 30 June of the

previous financial year, and
b) the name and address of the donor of each of the gifts.

10. A gift need not be included in a return if:

a) it did not exceed $500, unless it was among gifts totalling more than
$500 made by the same person during a period of 12 months or less, or
b) it was a political donation disclosed, or required to be disclosed, under

Part 3 of the Electoral Funding Act 2018, or
c) the donor was a relative of the donee, or

d) subject to paragraph (a), it was received prior to the person becoming a

Councillor or designated person.

11.For the purposes of clause 10 of this schedule, the amount of a gift other

than money is an amount equal to the value of the property given.

Contributions to travel

12. A person making a return under clause 4.21 of this code must disclose:
a) the name and address of each person who made any financial or other
confribution to the expenses of any travel undertaken by the person in

the period since 30 June of the previous financial year, and

b) the dates on which the travel was undertaken, and
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c) the names of the states and territories, and of the overseas countries, in
which the travel was undertaken.

13. A financial or other contribution to any travel need not be disclosed under
this clause if it:

a) was made from public funds (including a contribution arising from travel
on free passes issued under an Act or from travel in government or
Council vehicles), or

b) was made by a relative of the traveller, or

c) was made in the ordinary course of an occupation of the traveller that is
not related to their functions as the holder of a position requiring the
making of a return, or

d) did not exceed $250, unless it was among gifts totalling more than $250
made by the same person during a 12-month period or less, or

e) was a political donation disclosed, or required to be disclosed, under Part
3 of the Electoral Funding Act 2018, or

f) was made by a political party of which the traveller was a member and
the travel was undertaken for the purpose of political activity of the party
in New South Wales, or to enable the traveller to represent the party
within Australia, or

g) subject to paragraph (d) it was received prior to the person becoming a
Councillor or designated person.

14.For the purposes of clause 13 of this schedule, the amount of a contribution
(other than a financial contribution) is an amount equal to the value of the
contribution.

Interests and positions in corporations
15. A person making a return under clause 4.21 of this code must disclose:
a) the name and address of each corporation in which they had an interest
or held a position (whether remunerated or not) on the return date, and
b) the name and address of each corporation in which they had an interest
or held a position in the period since 30 June of the previous financial
year, and
c) the nature of the interest, or the position held, in each of the corporations,
and
d) a description of the principal objects (if any) of each of the corporations,
except in the case of a listed company.

16.An interest in, or a position held in, a corporation need not be disclosed if
the corporation is:

a) formed for the purpose of providing recreation or amusement, or for
promoting commerce, industry, art, science, religion or charity, or for any
other community purpose, and

b) required to apply its profits or other income in promoting its objects, and

c) prohibited from paying any dividend to its members.

17.An interest in a corporation need not be disclosed if the interest is a
beneficial interest in shares in a company that does not exceed 10 per cent
of the voting rights in the company.
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18.An interest or a position in a corporation need not be disclosed if the person
ceased to hold the interest or position prior to becoming a Councillor or

designated person.

Interests as a property developer or a close associate of a property developer

19.A person making a return under clause 4.21 of this code must disclose
whether they were a property developer, or a close associate of a
corporation that, or an individual who, is a property developer, on the return

date.

20.For the purposes of clause 19 of this schedule:

close associate, in relation to a corporation or an individual, has the same

meaning as it has in section 53 of the Electoral Funding Act 2018.

property developer has the same meaning as it has in Division 7 of Part 3

of the Electoral Funding Act 2018.

Positions in trade unions and professional or business associations

21.A person making a return under clause 4.21 of the code must disclose:
a) the name of each trade union, and of each professional or business
association, in which they held any position (whether remunerated or

not) on the return date, and

b) the name of each trade union, and of each professional or business
association, in which they have held any position (whether remunerated
or not) in the period since 30 June of the previous financial year, and

c) a description of the position held in each of the unions and associations.

22 A position held in a frade union or a professional or business association
need not be disclosed if the person ceased to hold the position prior to

becoming a Councillor or designated person.

Dispositions of real property

23.A person making a return under clause 4.21 of this code must disclose
particulars of each disposition of real property by the person (including the
street address of the affected property) in the period since 30 June of the
previous financial year, under which they wholly or partly retained the use

and benefit of the property or the right to re-acquire the property.

24.A person making a return under clause 4.21 of this code must disclose
particulars of each disposition of real property to another person (including
the street address of the affected property) in the period since 30 June of
the previous financial year, that is made under arrangements with, but is not
made by, the person making the return, being a disposition under which the
person making the return obtained wholly or partly the use of the property.

25. A disposition of real property need not be disclosed if it was made prior to a

person becoming a Councillor or designated person.
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Sources of income
26.A person making a return under clause 4.21 of this code must disclose:

a) each source of income that the person reasonably expects to receive in
the period commencing on the first day after the return date and ending
on the following 30 June, and

b) each source of income received by the person in the period since 30
June of the previous financial year.

27.Areference in clause 26 of this schedule to each source of income received,
or reasonably expected to be received, by a person is a reference to:
a) in relation to income from an occupation of the person:
(i) a description of the occupation, and
(ii) if the person is employed or the holder of an office, the name and
address of their employer, or a description of the office, and
(ii)  if the person has entered into a partnership with other persons,
the name (if any) under which the partnership is conducted, or
b) in relation to income from a trust, the name and address of the settlor
and the trustee, or
c) in relation to any other income, a description sufficient to identify the
person from whom, or the circumstances in which, the income was, or is
reasonably expected to be, received.

28.The source of any income need not be disclosed by a person in a return if
the amount of the income received, or reasonably expected to be received,
by the person from that source did not exceed $500, or is not reasonably
expected to exceed $500, as the case may be.

29.The source of any income received by the person that they ceased to
receive prior to becoming a Councillor or designated person need not be
disclosed.

30.A fee paid to a Councillor or to the Mayor or deputy Mayor under sections
248 or 249 of the LGA need not be disclosed.

Debts

31.A person making a retum under clause 4.21 of this code must disclose the
name and address of each person to whom the person was liable to pay
any debt:
a) on the return date, and
b) atany time in the period since 30 June of the previous financial year.

32.A liability to pay a debt must be disclosed by a person in a return made
under clause 4.21 whether or not the amount, or any part of the amount, to
be paid was due and payable on the return date or at any time in the period
since 30 June of the previous financial year, as the case may be.

33.A liability to pay a debt need not be disclosed by a person in a return if:
a) the amount to be paid did not exceed $500 on the return date or in the
period since 30 June of the previous financial year, as the case may be,
unless:
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the debt was one of two or more debts that the person was liable
to pay to one person on the return date, or at any time in the
period since 30 June of the previous financial year, as the case
may be, and

the amounts to be paid exceeded, in the aggregate, $500, or

the person was liable to pay the debt to a relative, or

in the case of a debt arising from a loan of money the person was liable
to pay the debt to an authorised deposit-taking institution or other person
whose ordinary business includes the lending of money, and the loan
was made in the ordinary course of business of the lender, or

in the case of a debt arising from the supply of goods or services:

)

(i)

the goods or services were supplied in the period of 12 months
immediately preceding the return date, or were supplied in the
period since 30 June of the previous financial year, as the case
may be, or

the goods or services were supplied in the ordinary course of any
occupation of the person that is not related to their duties as the
holder of a position required to make a retum, or

subject to paragraph (a), the debt was discharged prior to the person
becoming a Councillor or designated person.

Discretionary disclosures

34. A person may voluntarily disclose in a return any interest, benefit, advantage

or liability, whether pecuniary or not, that is not required to be disclosed
under another provision of this Schedule.
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SCHEDULE 2: FORM OF WRITTEN RETURN OF INTERESTS SUBMITTED

UNDER CLAUSE 4.21

‘Disclosures by Councillors and designated persons’ return

1. The pecuniary interests and other matters to be disclosed in this return are
prescribed by Schedule 1 of the Model Code of Conduct for Local Councils

in NSW (the Model Code of Conduct).

2. If this is the first return you have been required to lodge with the Chief
Executive Officer after becoming a Councillor or designated person, do not
complete Parts C, D and | of the return. All other parts of the return should
be completed with appropriate information based on your circumstances at
the return date, that is, the date on which you became a Councillor or

designated person.

3. If you have previously lodged a return with the Chief Executive Officer and
you are completing this return for the purposes of disclosing a new interest
that was not disclosed in the last return you lodged with the Chief Executive
Officer, you must complete all parts of the retum with appropriate
information for the period from 30 June of the previous financial year or the
date on which you became a Councillor or designated person, (whichever
is the later date), to the return date which is the date you became aware of

the new interest to be disclosed in your updated return.

4. If you have previously lodged a return with the Chief Executive Officer and
are submitting a new return for the new financial year, you must complete
all parts of the return with appropriate information for the 12-month period

commencing on 30 June of the previous year to 30 June this year.

5. This form must be completed using block letters or typed.

6. If there is insufficient space for all the information you are required to
disclose, you must attach an appendix which is to be properly identified and

signed by you.

7. Ifthere are no pecuniary interests or other matters of the kind required to be
disclosed under a heading in this form, the word “NIL” is to be placed in an

appropriate space under that heading.

Important information

This information is being collected for the purpose of complying with clause

4 .21 of the Model Code of Conduct.

You must not lodge a return that you know or ought reasonably to know is false
or misleading in a material particular (see clause 4.23 of the Model Code of
Conduct). Complaints about breaches of these requirements are to be referred
to the Office of Local Government and may result in disciplinary action by the
Council, the Chief Executive of the Office of Local Government or the NSW Civil

and Administrative Tribunal.
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The information collected on this form will be kept by the Chief Executive Officer
in a register of returns. The Chief Executive Officer is required to table all

returns at a Council meeting.

Information contained in returns made and lodged under clause 4.21 is to be
made publicly available in accordance with the requirements of the Government
Information (Public Access) Act 2009, the Government Information (Public
Access) Regulation 2009 and any guidelines issued by the Information

Commissioner.

You have an obligation to keep the information contained in this return up to
date. If you become aware of a new interest that must be disclosed in this
return, or an interest that you have previously failed to disclose, you must
submit an updated return within three months of becoming aware of the

previously undisclosed interest.

Disclosure of pecuniary interests and other matters by [full name of Councillor

or designated person]
as at [return date]
in respect of the period from [date] to [date]

[Counciller’s or designated person’s signature]
[date]

A. Real Property

Street address of each parcel of real property in which |  Nature of
had an interest at the return date/at any time since 30 interest

June

B. Sources of income

1 Sources of income | reasonably expect to receive from an occupation in

the period commencing on the first day after the return date and ending

on the following 30 June

Sources of income | received from an occupation at any time since 30

June

Description of occupation Name and address of Name under
employer or description of  which
office held (if applicable) partnership
conducted (if
applicable)

2 Sources of income | reasonably expect to receive from a trust in the
period commencing on the first day after the return date and ending on

the following 30 June
Sources of income | received from a trust since 30 June

Name and address of settlor Name and address of trustee
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3 Sources of other income | reasonably expect to receive in the period
commencing on the first day after the return date and ending on the

following 30 June
Sources of other income | received at any time since 30 June

[Include description sufficient to identify the person from whom, or the

circumstances in which, that income was received]
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C. Gifts

Description of each gift | received at any = Name and address of donor

time since 30 June

D. Contributions to travel

Name and address of each Dates on which travel was Name of

person who made any undertaken States,

financial or other contribution Territories of

to any travel undertaken by the

me at any time since 30 Commonwealth

June and overseas
countries in
which travel
was
undertaken

E. Interests and positions in corporations
Name and address of each Nature of
corporation in which | had aninterest (if
interest or held a position at any)

the return date/at any time

since 30 June

Description of Description of

principal
objects (if any)
of corporation
(except in case
of listed
company)

F. Were you a property developer or a close associate of a property

developer on the retum date? (Y/N)

G. Positions in trade unions and professional or business associations

Name of each trade union and each
professional or business association in
which | held any position (whether
remunerated or not) at the return date/at
any time since 30 June

Description of position

H. Debts

Name and address of each person to whom | was liable to pay any debt

at the retum date/at any time since 30 June
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|. Dispositions of property

1 Particulars of each disposition of real property by me (including the
street address of the affected property) at any time since 30 June as a
result of which | retained, either wholly or in part, the use and benefit of
the property or the right to re-acquire the property at a later time

2 Particulars of each disposition of property to a person by any other

person under arrangements made by me (including the street address of
the affected property), being dispositions made at any time since 30 June,
as a result of which | obtained, either wholly or in part, the use and benefit

of the property

J. Discretionary disclosures
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SCHEDULE 3: FORM OF SPECIAL DISCLOSURE OF PECUNIARY

INTEREST SUBMITTED UNDER CLAUSE 4.37

1. This form must be completed using block letters or typed.

2. If there is insufficient space for all the information you are required to
disclose, you must attach an appendix which is to be properly identified and

signed by you.

Important information

This information is being collected for the purpose of making a special
disclosure of pecuniary interests under clause 4.36(c) of the Model Code of

Conduct for Local Councils in NSW (the Model Code of Conduct).

The special disclosure must relate only to a pecuniary interest that a Councillor
has in the Councillor’'s principal place of residence, or an interest another
person (whose interests are relevant under clause 4.3 of the Model Code of

Conduct) has in that person’s principal place of residence.

Clause 4.3 of the Model Code of Conduct states that you will have a pecuniary
interest in a matter because of the pecuniary interest of your spouse or your de
facto partner or your relative or because your business partner or employer has
a pecuniary interest. You will also have a pecuniary interest in a matter because
you, your nominee, your business partner or your employer is a member of a

company or other body that has a pecuniary interest in the matter.

“Relative” is defined by clause 4.4 of the Model Code of Conduct as meaning
your, your spouse’s or your de facto partner's parent, grandparent, brother,
sister, uncle, aunt, nephew, niece, lineal descendant or adopted child and the

spouse or de facto partner of any of those persons.

You must not make a special disclosure that you know or ought reasonably to
know is false or misleading in a material particular. Complaints about breaches
of these requirements are to be referred to the Office of Local Government and
may result in disciplinary action by the Chief Executive of the Office of Local

Government or the NSW Civil and Administrative Tribunal.

This form must be completed by you before the commencement of the Council
or Council committee meeting at which the special disclosure is being made.
The completed form must be tabled at the meeting. Everyone is entitled to
inspect it. The special disclosure must be recorded in the minutes of the

meeting.
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Special disclosure of pecuniary inte

which is to be considered at a meeting of the [name of Council or Council

committee (as the case requires)]

to be held on the day of

rests by [full name of Councillor]

in the matter of [insert name of environmental planning instrument]

20

Pecuniary interest

Address of the affected principal
place of residence of the Councillor|
or an associated person, company
or body (the identified land)

Relationship of identified land to
the Councillor
[Tick or cross one box.]

o The Councillor has an interest in
the land (e.g. is the owner or has
another interest arising out of a
mortgage, lease, trust, option or
contract, or otherwise).

o An associated person of the
Councillor has an interest in the land.
o0 An associated company or body of
the Councillor has an interest in the
land.

Matter giving rise to pecuniary inter

est’

Nature of the land that is subject to
a change in zone/planning control
by the proposed LEP (the subject
land)?

[Tick or cross one box]

0 The identified land.
o Land that adjoins or is adjacent to
or is in proximity to the identified land.

Current zone/planning control
[Insert name of current planning
instrument and identify relevant
izone/planning control applying to
the subject land]

1 Clause 4.1 of the Model Code of Conduct

influence any decision the person might m

provides that a pecuniary interest is an interest that
a person has in a matter because of a reasonable likelihood or expectation of appreciable
financial gain or loss to the person. A person does not have a pecuniary interest in a matter If
the interest is so remote or insignificant that it could not reasonably be regarded as likely to
ake in relation to the matter, or if the interest is of a

kind specified in clause 4.6 of the Model Code of Conduct

2 A pecuniary interest may arise by way
adjacent to or in proximity to land in which

of a change of permissible use of land adjoining,
a Councillor or a person, company or body referred

to in clause 4.3 of the Model Code of Conduct has a proprietary interest.
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Proposed change of zone/planning
control

[Insert name of proposed LEP and
identify proposed change of
zone/planning control applying fo
the subject land)]

Effect of proposed change of
zone/planning control on Councillor]
or associated person

[Insert one of the following:
“Appreciable financial gain” or
“Appreciable financial loss’]

[/If more than one pecuniary interest is to be declared, reprint the above box and

fill in for each additional interest.]
Councillor's signature

Date

[This form is to be retained by the Council’s Chief Executive Officer and

included in full in the minutes of the meeting]
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Administration of the Dubbo
Regional Council Code of
Conduct

2018
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PART 1

INTRODUCTION

These procedures (“the Code Procedures’) are prescribed for the
administration of the Dubbo Regional Council Code of Conduct (“the Code of

Conduct”).

The Dubbo Regional Council Code of Conduct is made under section 440 of
the Local Government Act 1993 (“the LGA”") and the Local Government
(General) Regulation 2005 (“the Regulation”). Section 440 of the LGA requires
every council (including county councils) and joint organisation to adopt a code
of conduct that incorporates the provisions of the Model Code of Conduct.

The Dubbo Regional Council Code of Conduct Procedures are made under
section 440AA of the LGA and the Regulation. Section 440AA of the LGA
requires every council (including county councils) and joint organisation to
adopt procedures for the administration of their code of conduct that incorporate
the provisions of the Model Code Procedures.

In adopting procedures for the administration of their adopted codes of conduct,
councils and joint organisations may supplement the Code Procedures.
However, provisions that are not consistent with those prescribed under the
Model Code Procedures will have no effect.

Note: Parts 6, 7, 8 and 11 of these procedures apply only to the management
of code of conduct complaints about councillors (including the mayor) or the

general manager.

PART 2

DEFINITIONS

In these procedures the following terms have the following meanings:

LGA

administrator

code of conduct

code of conduct complaint

complainant

complainant councillor

the Local Government Act 1993

an administrator of a council appointed under
the LGA other than an administrator
appointed under section 66

a code of conduct adopted under section 440
of the LGA

a complaint that is a code of conduct
complaint for the purposes of clauses 4.1
and 4.2 of these procedures

a person who makes a code of conduct
complaint

a councillor who makes a code of conduct
complaint
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complaints coordinator

conduct reviewer

council

council committee

council committee member

councillor

council official

delegate of council

external agency

general manager

ICAC

a person appointed by the general manager
under these procedures as a complaints
coordinator

a person appointed under these procedures
to review allegations of breaches of the code
of conduct by councillors or the general
manager

includes  county
organisations

councils and joint

a committee established by a council
comprising of councillors, staff or other
persons that the council has delegated
functions to

a person other than a councillor or member
of staff of a council who is a member of a
council committee other than a wholly
advisory committee

any person elected or appointed to civic
office, including the mayor, and includes
members and chairpersons of county
councils and voting representatives of the
boards of joint organisations and
chairpersons of joint organisations

any councillor, member of staff of council,
administrator, council committee member,
delegate of council and, for the purposes of
clause 4.16 of the Code of Conduct, council
adviser

a person (other than a councillor or member
of staff of a council) or body, and the
individual members of that body, to whom a
function of the council is delegated

a state government agency such as, but not
limited to, the Office, the ICAC, the NSW
Ombudsman or the police

includes the executive officer of a joint
arganisation

the Independent Commission
Corruption

Against
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joint organisation a joint organisation established under

section 4000 of the LGA

mayor includes the chairperson of a county council

or a joint organisation

members of staff
of a council includes members of staff of county councils

and joint organisations

the Office the Office of Local Government

investigator a conduct reviewer

the Regulation the Local Govermmment (General) Regulation
2005

respondent a person whose conduct is the subject of

investigation by a conduct reviewer under
these procedures

wholly advisory
committee a council committee that the council has not

delegated any functions to

PART 3 ADMINISTRATIVE FRAMEWORK

The establishment of a panel of conduct reviewers

3.1

3.2

3.3

3.4

35

The council must by resolution establish a panel of conduct reviewers.

The council may by resolution enter into an arrangement with one or more
other councils to share a panel of conduct reviewers including through a
joint organisation or another regional body associated with the councils.

The panel of conduct reviewers is to be established following a public
expression of interest process.

An expression of interest for members of the council’'s panel of conduct
reviewers must, at a minimum, be advertised locally and in the Sydney
metropolitan area.

To be eligible to be a conduct reviewer, a person must, at a minimum,
meet the following requirements:
a) an understanding of local government, and
b) knowledge of investigative processes including but not limited to
procedural fairness requirements and the requirements of the
Public Interest Disclosures Act 1994, and
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36

3.7

3.8

3.9

c) knowledge and experience of one or more of the following:
i) investigations
i) law
iii) public administration
iv) public sector ethics
v) alternative dispute resolution, and
d) meet the eligibility requirements for membership of a panel of
conduct reviewers under clause 3.6.

A person is not eligible to be a conduct reviewer if they are:

a) a councillor, or

b) a nominee for election as a councillor, or

c) an administrator, or

d) an employee of a council, or

e) a member of the Commonwealth Parliament or any State
Parliament or Territory Assembly, or

f) a nominee for election as a member of the Commonwealth
Parliament or any State Parliament or Territory Assembly, or

g) a person who has a conviction for an indictable offence that is not
an expired conviction.

A person is not precluded from being a member of the council’s panel of
conduct reviewers if they are a member of another council's panel of
conduct reviewers.

An incorporated or other entity may be appointed to a council’s panel of
conduct reviewers where the council is satisfied that all the persons who
will be undertaking the functions of a conduct reviewer on behalf of the
entity meet the selection and eligibility criteria prescribed under this Part.

A panel of conduct reviewers established under this Part is to have a term
of up to four years.

3.10 The council may terminate the panel of conduct reviewers at any time by

3.1

resolution. Where a panel of conduct reviewers has been terminated,
conduct reviewers who were members of the panel may continue to deal
with any matter referred to them under these procedures prior to the
termination of the panel until they have finalised their consideration of the
matter.

When the term of the panel of conduct reviewers concludes or is
terminated, the council must establish a new panel of conduct reviewers
in accordance with the requirements of this Part.

3.12 A person who was a member of a previous panel of conduct reviewers

established by the council may be a member of subsequent panels of
conduct reviewers established by the council if they continue to meet the
selection and eligibility criteria for membership of the panel.
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The appointment of an internal ombudsman to a panel of conduct reviewers

3.13 Despite clause 3.6(d), an employee of a council who is the nominated
internal ombudsman of one or more councils may be appointed to a

council's panel of conduct reviewers with the Office’s consent.

3.14 To be appointed to a council’'s panel of conduct reviewers, an internal
ombudsman must meet the qualification requirements for conduct
reviewers prescribed under clause 3.5 as modified by the operation of

clause 3.13.

3.15 An internal ombudsman appointed to a council’s panel of conduct
reviewers may also exercise the functions of the council's complaints
coordinator. For the purposes of clause 6.1, an internal ombudsman who
is a council’'s complaints coordinator and has been appointed to the
council's panel of conduct reviewers, may either undertake a preliminary
assessment and investigation of a matter referred to them under clauses
5.26 or 5.33 or refer the matter to another conduct reviewer in accordance

with clause 6.2.

3.16 Clause 6.4(c) does not apply to an internal ombudsman appointed to a

council's panel of conduct reviewers.

The appointment of complaints coordinators

3.17 The general manager must appoint a member of staff of the council or
another person (such as, but not limited to, a member of staff of another
council or a member of staff of a joint organisation or other regional body
associated with the council), to act as a complaints coordinator. Where
the complaints coordinator is a member of staff of the council, the
complaints coordinator should be a senior and suitably qualified member

of staff.

3.18 The general manager may appoint other members of staff of the council
or other persons (such as, but not limited to, members of staff of another
council or members of staff of a joint organisation or other regional body
associated with the council), to act as alternates to the complaints

coordinator.

3.19 The general manager must not undertake the role of complaints

coordinator.

3.20 The person appointed as complaints coordinator or alternate complaints
coordinator must also be a nominated disclosures coordinator appointed
for the purpose of receiving and managing reports of wrongdoing under

the Public Interest Disclosures Act 1994.

3.21 The role of the complaints coordinator is to:

a) coordinate the management of complaints made under the

council's code of conduct
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b) liaise with and provide administrative support to a conduct
reviewer

c) liaise with the Office and

d) arrange the annual reporting of code of conduct complaints
statistics.

PART 4 HOW MAY CODE OF CONDUCT COMPLAINTS BE MADE?

What is a code of conduct complaint?

4.1

4.2

4.3

For the purpose of these procedures, a code of conduct complaint is a
complaint that shows or tends to show conduct on the part of a council
official in connection with their role as a council official or the exercise of
their functions as a council official that would constitute a breach of the
standards of conduct prescribed under the council’s code of conduct if
proven.

The following are not “code of conduct complaints” for the purposes of
these procedures:
a) complaints about the standard or level of service provided by
the council or a council official
b) complaints that relate solely to the merits of a decision made
by the council or a council official or the exercise of a
discretion by the council or a council official
c) complaints about the policies or procedures of the council
d) complaints about the conduct of a council official arising from
the exercise of their functions in good faith, whether or not
involving error, that would not otherwise constitute a breach of
the standards of conduct prescribed under the council's code
of conduct.

Only code of conduct complaints are to be dealt with under these
procedures. Complaints that do not satisfy the definition of a code of
conduct complaint are to be dealt with under the council's routine
complaints management processes.

When must a code of conduct complaint be made?

44

4.5

A code of conduct complaint must be made within three months of the
alleged conduct occurring or within three months of the complainant
becoming aware of the alleged conduct.

A complaint made after 3 months may only be accepted if the general
manager or their delegate, or, in the case of a complaint about the general
manager, the mayor or their delegate, is satisfied that the allegations are
serious and compelling grounds exist for the matter to be dealt with under
the code of conduct.
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How may a code of conduct complaint about a council official other than the

general manager be made?

4.6 All code of conduct complaints other than those relating to the general
manager are to be made to the general manager in writing. This clause
does not operate to prevent a person from making a complaint to an

external agency.

4.7 Where a code of conduct complaint about a council official other than the
general manager cannot be made in writing, the complaint must be
confirmed with the complainant in writing as soon as possible after the

receipt of the complaint.

4.8 In making a code of conduct complaint about a council official other than
the general manager, the complainant may nominate whether they want
the complaint to be resolved by mediation or by other alternative means.

4.9 The general manager or their delegate, or, where the complaintis referred
to a conduct reviewer, the conduct reviewer, must consider the
complainant’s preferences in deciding how to deal with the complaint.

4.10 Notwithstanding clauses 4.6 and 4.7, where the general manager
becomes aware of a possible breach of the council’s code of conduct, they
may initiate the process for the consideration of the matter under these

procedures without a written complaint.

How may a code of conduct complaint about the general manager be made?

4.11 Code of conduct complaints about the general manager are to be made
to the mayor in writing. This clause does not operate to prevent a person
from making a complaint about the general manager to an external

agency.

4.12 Where a code of conduct complaint about the general manager cannot be
made in writing, the complaint must be confirmed with the complainantin

writing as soon as possible after the receipt of the complaint.

4.13 In making a code of conduct complaint about the general manager, the
complainant may nominate whether they want the complaint to be

resolved by mediation or by other alternative means.

4 14 The mayor or their delegate, or, where the complaint is referred to a
conduct reviewer, the conduct reviewer, must consider the complainant’s

preferences in deciding how to deal with the complaint.

4.15 Notwithstanding clauses 4.11 and 4.12, where the mayor becomes aware
of a possible breach of the council's code of conduct by the general
manager, they may initiate the process for the consideration of the matter

under these procedures without a written complaint.
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PART 5 HOW ARE CODE OF CONDUCT COMPLAINTS TO BE
MANAGED?

Delegation by general managers and mayors of their functions under this Part

5.1 A general manager or mayor may delegate their functions under this Part
to a member of staff of the council or to a person or persons external to
the council other than an external agency. References in this Part to the
general manager or mayor are also to be taken to be references to their
delegates.

Consideration of complaints by general managers and mayors

5.2 In exercising their functions under this Part, general managers and
mayors may consider the complaint assessment criteria prescribed under
clause 6.31.

What complaints may be declined at the outset?

5.3 Without limiting any other provision in these procedures, the general
manager or, in the case of a complaint about the general manager, the
mayor, may decline to deal with a complaint under these procedures
where they are satisfied that the complaint:

a) is not a code of conduct complaint, or

b) subject to clause 4.5, is not made within 3 months of the
alleged conduct occurring or the complainant becoming aware
of the alleged conduct, or

c) is trivial, frivolous, vexatious or not made in good faith, or

d) relates to a matter the substance of which has previously been
considered and addressed by the council and does not
warrant further action, or

e) is not made in a way that would allow the alleged conduct and
any alleged breaches of the council's code of conduct to be
readily identified.

How are code of conduct complaints about staff (other than the general
manager) to be dealt with?

5.4 The general manager is responsible for the management of code of
conduct complaints about members of staff of council (other than
complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct) and for determining the
outcome of such complaints.

5.5 The general manager must refer code of conduct complaints about

members of staff of council alleging a breach of the pecuniary interest
provisions contained in Part 4 of the code of conduct to the Office.

10
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56

5.7

58

5.9

The general manager may decide to take no action in relation to a code
of conduct complaint about a member of staff of council other than one
requiring referral to the Office under clause 5.5 where they consider that
no action is warranted in relation to the complaint.

Where the general manager decides to take no action in relation to a code
of conduct complaint about a member of staff of council, the general
manager must give the complainant reasons in writing for their decision
and this shall finalise the consideration of the matter under these
procedures.

Code of conduct complaints about members of staff of council must be
managed in accordance with the relevant industrial instrument or
employment contract and make provision for procedural fairness including
the right of an employee to be represented by their union.

Sanctions for breaches of the code of conduct by staff depend on the
severity, scale and importance of the breach and must be determined in
accordance with any relevant industrial instruments or contracts.

How are code of conduct complaints about delegates of council, council

advisers and council committee members to be dealt with?

5.10

5.1

5.12

5.13

5.14

The general manager is responsible for the management of code of
conduct complaints about delegates of council and council committee
members (other than complaints alleging a breach of the pecuniary
interest provisions contained in Part 4 of the code of conduct) and for
determining the outcome of such complaints.

The general manager must refer code of conduct complaints about
council advisers, delegates of council and council committee members
alleging a breach of the pecuniary interest provisions contained in Part 4
of the code of conduct to the Office.

The general manager may decide to take no action in relation to a code
of conduct complaint about a delegate of council or a council committee
member other than one requiring referral to the Office under clause 5.11
where they consider that no action is warranted in relation to the
complaint.

Where the general manager decides to take no action in relation to a code
of conduct complaint about a delegate of council or a council committee
member, the general manager must give the complainant reasons in
writing for their decision and this shall finalise the consideration of the
matter under these procedures.

Where the general manager considers it to be practicable and appropriate
to do so, the general manager may seek to resolve code of conduct
complaints about delegates of council or council committee members, by
alternative means such as, but not limited to, explanation, counselling,

1
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training, mediation, informal discussion, negotiation, a voluntary apology
or an undertaking not to repeat the offending behaviour. The resolution of
a code of conduct complaint under this clause is not to be taken as a
determination that there has been a breach of the council's code of
conduct.

5.15 Where the general manager resolves a code of conduct complaint under
clause 5.14 to the general manager's satisfaction, the general manager
must notify the complainant in writing of the steps taken to resolve the
complaint and this shall finalise the consideration of the matter under
these procedures.

5.16 Sanctions for breaches of the code of conduct by delegates of council
and/or council committee members depend on the severity, scale and
importance of the breach and may include one or more of the following:

a) censure

b) requiring the person to apologise to any person or organisation
adversely affected by the breach in such a time and form specified
by the general manager

c) prosecution for any breach of the law

d) removing or restricting the person’s delegation

e) removing the person from membership of the relevant council
committee.

5.17 Prior to imposing a sanction against a delegate of council or a council
committee member under clause 5.16, the general manager or any
person making enquiries on behalf of the general manager must comply
with the requirements of procedural fairness. In particular:

a) the substance of the allegation (including the relevant provision/s
of the council's code of conduct that the alleged conduct is in
breach of) must be put to the person who is the subject of the
allegation, and

b) the person must be given an opportunity to respond to the
allegation, and

c) the general manager must consider the person’s response in
deciding whether to impose a sanction under clause 5.16.

How are code of conduct complaints about administrators to be dealt with?

5.18 The general manager must refer all code of conduct complaints about
administrators to the Office for its consideration.

5.19 The general manager must notify the complainant of the referral of their
complaint in writing.

How are code of conduct complaints about councillors to be dealt with?

5.20 The general manager must refer the following code of conduct complaints
about councillors to the Office:

12
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a) complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct

b) complaints alleging a failure to comply with a requirement under
the code of conduct to disclose and appropriately manage
conflicts of interest arising from political donations (see section
328B of the LGA)

c) complaints alleging a breach of the provisions relating to the
maintenance of the integrity of the code of conduct contained in
Part 9 of the code of conduct

d) complaints that are the subject of a special complaints
management arrangement with the Office under clause 5.49.

5.21 Where the general manager refers a complaint to the Office under clause
5.20, the general manager must notify the complainant of the referral in
writing.

5.22 The general manager may decide to take no action in relation to a code
of conduct complaint about a councillor, other than one requiring referral
to the Office under clause 5.20, where they consider that no action is
warranted in relation to the complaint.

5.23 Where the general manager decides to take no action in relation to a code
of conduct complaint about a councillor, the general manager must give
the complainant reasons in writing for their decision within 21 days of
receipt of the complaint and this shall finalise the consideration of the
matter under these procedures.

5.24 Where the general manager considers it to be practicable and appropriate
to do so, the general manager may seek to resolve code of conduct
complaints about councillors, other than those requiring referral to the
Office under clause 5.20, by alternative means such as, but not limited to,
explanation, counselling, training, mediation, informal discussion,
negotiation, a voluntary apology or an undertaking not to repeat the
offending behaviour. The resolution of a code of conduct complaint under
this clause is not to be taken as a determination that there has been a
breach of the council’s code of conduct.

5.25 Where the general manager resolves a code of conduct complaint under
clause 5.24 to the general manager’'s satisfaction, the general manager
must notify the complainant in writing of the steps taken to resolve the
complaint within 21 days of receipt of the complaint and this shall finalise
the consideration of the matter under these procedures.

5.26 The general manager must refer all code of conduct complaints about
councillors, other than those referred to the Office under clause 5.20 or
finalised under clause 5.23 or resolved under clause 5.24, to the
complaints coordinator.
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How are code of conduct complaints about the general manager to be dealt
with?

5.27 The mayor must refer the following code of conduct complaints about the
general manager to the Office:

a) complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct

b) complaints alleging a breach of the provisions relating to the
maintenance of the integrity of the code of conduct contained in
Part 9 of the code of conduct

c) complaints that are the subject of a special complaints
management arrangement with the Office under clause 5.49.

5.28 Where the mayor refers a complaint to the Office under clause 5.27, the
mayor must notify the complainant of the referral in writing.

5.29 The mayor may decide to take no action in relation to a code of conduct
complaint about the general manager, other than one requiring referral to
the Office under clause 5.27, where they consider that no action is
warranted in relation to the complaint.

5.30 Where the mayor decides to take no action in relation to a code of conduct
complaint about the general manager, the mayor must give the
complainant reasons in writing for their decision within 21 days of receipt
of the complaint and this shall finalise the consideration of the matter
under these procedures.

5.31 Where the mayor considers it to be practicable and appropriate to do so,
the mayor may seek to resolve code of conduct complaints about the
general manager, other than those requiring referral to the Office under
clause 5.27, by alternative means such as, but not limited to, explanation,
counselling, training, mediation, informal discussion, negotiation, a
voluntary apology or an undertaking not to repeat the offending behaviour.
The resolution of a code of conduct complaint under this clause is not to
be taken as a determination that there has been a breach of the council’'s
code of conduct.

5.32 Where the mayor resolves a code of conduct complaint under clause 5.31
to the mayor's satisfaction, the mayor must notify the complainant in
writing of the steps taken to resolve the complaint within 21 days of receipt
of the complaint and this shall finalise the consideration of the matter
under these procedures.

5.33 The mayor must refer all code of conduct complaints about the general
manager, other than those referred to the Office under clause 5.27 or
finalised under clause 5.30 or resolved under clause 5.31, to the
complaints coordinator.
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How are complaints about both the general manager and the mayor to be dealt
with?

5.34 Where the general manager or mayor receives a code of conduct
complaint that alleges a breach of the code of conduct by both the general
manager and the mayor, the general manager or mayor must either:

a) delegate their functions under this part with respect to the
complaint to a member of staff of the council other than the
general manager where the allegation is not serious, orto a
person external to the council, or

b) refer the matter to the complaints coordinator under clause
5.26 and clause 5.33.

Referral of code of conduct complaints to external agencies

5.35 The general manager, mayor or a conduct reviewer may, at any time, refer
a code of conduct complaint to an external agency for its consideration,
where they consider such a referral is warranted.

5.36 The general manager, mayor or a conduct reviewer must report to the
ICAC any matter that they suspect on reasonable grounds concerns or
may concern corrupt conduct.

5.37 Where the general manager, mayor or conduct reviewer refers a
complaint to an external agency under clause 5.35, they must notify the
complainant of the referral in writing unless they form the view, on the
advice of the relevant agency, that it would not be appropriate for them to
do so.

5.38 Referral of a matter to an external agency shall finalise consideration of
the matter under these procedures unless the council is subsequently
advised otherwise by the referral agency.

Disclosure of the identity of complainants

5.39 In dealing with matters under these procedures, information that identifies
or tends to identify complainants is not to be disclosed unless:
a) the complainant consents in writing to the disclosure, or
b) itis generally known that the complainant has made the complaint
as a result of the complainant having voluntarily identified
themselves as the person who made the complaint, or
c) itis essential, having regard to procedural fairness requirements,
that the identifying information be disclosed, or
d) a conduct reviewer is of the opinion that disclosure of the
information is necessary to investigate the matter effectively, or
e) it is otherwise in the public interest to do so.

5.40 Clause 5.39 does not apply to code of conduct complaints made by
councillors about other councillors or the general manager.
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5.41 Where a councillor makes a code of conduct complaint about another
councillor or the general manager, and the complainant councillor
considers that compelling grounds exist that would warrant information
that identifies or tends to identify them as the complainant not to be
disclosed, they may request in writing that such information not be

disclosed.

5.42 A request made by a complainant councillor under clause 5.41 must be
made at the time they make a code of conduct complaint and must state

the grounds upon which the request is made.

5.43 The general manager or mayor, and where the matter is referred to a
conduct reviewer, the conduct reviewer, must consider a request made
under clause 5.41 before disclosing information that identifies or tends to
identify the complainant councillor, but they are not obliged to comply with

the request.

5.44 Where a complainant councillor makes a request under clause 5.41, the
general manager or mayor or, where the matter is referred to a conduct
reviewer, the conduct reviewer, shall notify the councillor in writing of their
intention to disclose information that identifies or tends to identify them

prior to disclosing the information.

Code of conduct complaints made as public interest disclosures

5.45 These procedures do not override the provisions of the Public Interest
Disclosures Act 1994. Code of conduct complaints that are made as public
interest disclosures under that Act are to be managed in accordance with
the requirements of that Act, the council’s internal reporting policy, and
any guidelines issued by the NSW Ombudsman that relate to the

management of public interest disclosures.

5.46 Where a councillor makes a code of conduct complaint about another
councillor or the general manager as a public interest disclosure, before
the matter may be dealt with under these procedures, the complainant
councillor must consent in writing to the disclosure of their identity as the

complainant.

5.47 Where a complainant councillor declines to consent to the disclosure of
their identity as the complainant under clause 5.46, the general manager
or the mayor must refer the complaint to the Office for consideration. Such
a referral must be made under section 26 of the Public Interest

Disclosures Act 1994.

Special complaints management arrangements

5.48 The general manager may request in writing that the Office enter into a
special complaints management arrangement with the council in relation
to code of conduct complaints made by or about a person or persons.
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5.49 Where the Office receives a request under clause 5.48, it may agree to
enter into a special complaints management arrangement if it is satisfied
that the number or nature of code of conduct complaints made by or about

a person or persons has:

a) imposed an undue and disproportionate cost burden on the

council's administration of its code of conduct, or

b) impeded or disrupted the effective administration by the council

of its code of conduct, or

c) impeded or disrupted the effective functioning of the council.

5.50 A special complaints management arrangement must be in writing and

must specify the following:

a) the code of conduct complaints the arrangement relates to, and

b) the period that the arrangement will be in force.

5.51 The Office may, by notice in writing, amend or terminate a special

complaints management arrangement at any time.

5.52 While a special complaints management arrangement is in force, an
officer of the Office (the assessing OLG officer) must undertake the
preliminary assessment of the code of conduct complaints specified in the
arrangement in accordance with the requirements of Part 6 of these

procedures.

5.53 Where, following a preliminary assessment, the assessing OLG officer
determines that a code of conduct complaint warrants investigation by a
conduct reviewer, the assessing OLG officer shall notify the complaints
coordinator in writing of their determination and the reasons for their
determination. The complaints coordinator must comply with the

recommendation of the assessing OLG officer.

5.54 Prior to the expiry of a special complaints management arrangement, the

Office may, at the request of the general manager,

review the

arrangement to determine whether it should be renewed or amended.

5.55 A special complaints management arrangement shall expire on the date

specified in the arrangement unless renewed under clause 5.54.

PART 6 PRELIMINARY ASSESSMENT OF CODE OF CONDUCT
COMPLAINTS ABOUT COUNCILLORS OR THE GENERAL MANAGER

BY CONDUCT REVIEWERS

Referral of code of conduct complaints about councillors or the general

manager to conduct reviewers

6.1 The complaints coordinator must refer all code of conduct complaints
about councillors or the general manager that have not been referred to
an external agency or declined or resolved by the general manager,
mayor or their delegate and that have been referred to them under clauses
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6.2

6.3

6.4

6.5

6.6

6.7

5.26 or 5.33, to a conduct reviewer within 21 days of receipt of the
complaint by the general manager or the mayor.

For the purposes of clause 6.1, the complaints coordinator will refer a
complaint to a conduct reviewer selected from:
a) a panel of conduct reviewers established by the council, or
b) a panel of conduct reviewers established by an organisation
approved by the Chief Executive of the Office.

In selecting a suitable conduct reviewer, the complaints coordinator may
have regard to the qualifications and experience of members of the panel
of conduct reviewers. Where the conduct reviewer is an incorporated or
other entity, the complaints coordinator must also ensure that the person
assigned to receive the referral on behalf of the entity meets the selection
and eligibility criteria for conduct reviewers prescribed under Part 3 of
these procedures.

A conduct reviewer must not accept the referral of a code of conduct
complaint where:
a) they have a conflict of interest in relation to the matter referred to
them, or
b) a reasonable apprehension of bias arises in relation to their
consideration of the matter, or
c) they or their employer has entered into one or more contracts with
the council (other than contracts relating to the exercise of their
functions as a conduct reviewer) in the 2 years preceding the
referral, and they or their employer have received or expect to
receive payments under the contract or contracts of a value that,
when aggregated, exceeds $100,000, or
d) at the time of the referral, they or their employer are the council's
legal service provider or are a member of a panel of legal service
providers appointed by the council.

For the purposes of clause 6.4(a), a conduct reviewer will have a conflict
of interest in a matter where a reasconable and informed person would
perceive that they could be influenced by a private interest when carrying
out their public duty (see clause 5.2 of the Code of Conduct).

For the purposes of clause 6.4(b), a reasonable apprehension of bias
arises where a fair-minded observer might reasonably apprehend that the
conduct reviewer might not bring an impartial and unprejudiced mind to
the matter referred to the conduct reviewer.

Where the complaints coordinator refers a matter to a conduct reviewer,
they will provide the conduct reviewer with a copy of the code of conduct
complaint and any other information relevant to the matter held by the
council, including any information about previous proven breaches and
any information that would indicate that the alleged conduct forms part of
an ongoing pattern of behaviour.
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6.8

6.9

The complaints coordinator must notify the complainant in writing that the
matter has been referred to a conduct reviewer, and advise which conduct
reviewer the matter has been referred to.

Conduct reviewers must comply with these procedures in their
consideration of matters that have been referred to them and exercise
their functions in a diligent and timely manner.

6.10 The complaints coordinator may at any time terminate the referral of a

matter to a conduct reviewer and refer the matter to another conduct
reviewer where the complaints coordinator is satisfied that the conduct
reviewer has failed to:
a) comply with these procedures in their consideration of the matter,
or
b) comply with a lawful and reasonable request by the complaints
coordinator, or
c) exercise their functions in a timely or satisfactory manner.

6.11 Where the complaints coordinator terminates a referral to a conduct

reviewer under clause 6.10, they must notify the complainant and any
other affected person in writing of their decision and the reasons for it and
advise them which conduct reviewer the matter has been referred to
instead.

Preliminary assessment of code of conduct complaints about councillors or the

general manager by a conduct reviewer

6.12 The conduct reviewer is to undertake a preliminary assessment of a

complaint referred to them by the complaints coordinator for the purposes
of determining how the complaint is to be managed.

6.13 The conduct reviewer may determine to do one or more of the following

in relation to a complaint referred to them by the complaints coordinator:

a) to take no action

b) to resolve the complaint by alternative and appropriate strategies
such as, but not limited to, explanation, counselling, training,
mediation, informal discussion, negotiation, a voluntary apology
or an undertaking not to repeat the offending behaviour

c) to refer the matter back to the general manager or, in the case of
a complaint about the general manager, the mayor, for resolution
by alternative and appropriate strategies such as, but not limited
to, explanation, counselling, training, mediation, informal
discussion, negotiation, a voluntary apology or an undertaking not
to repeat the offending behaviour

d) to refer the matter to an external agency

e) to investigate the matter.

6.14 In determining how to deal with a matter under clause 6.13, the conduct

reviewer must have regard to the complaint assessment criteria
prescribed under clause 6.31.
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6.15 The conduct reviewer may make such enquiries the conduct reviewer
considers to be reasonably necessary to determine what options to

exercise under clause 6.13.

6.16 The conduct reviewer may request the complaints coordinator to provide
such additional information the conduct reviewer considers to be
reasonably necessary to determine what options to exercise in relation to
the matter under clause 6.13. The complaints coordinator will, as far as is
reasonably practicable, supply any information requested by the conduct

reviewer.

6.17 The conduct reviewer must refer to the Office any complaints referred to
them that should have been referred to the Office under clauses 5.20 and

5.27.

6.18 The conduct reviewer must determine to take no action on a complaint
that is not a code of conduct complaint for the purposes of these

procedures.

6.19 The resolution of a code of conduct complaint under clause 6.13,
paragraphs (b) or (c) is not to be taken as a determination that there has

been a breach of the council’s code of conduct.

6.20 Where the conduct reviewer completes their preliminary assessment of a
complaint by determining to exercise an option under clause 6.13,
paragraphs (a), (b) or (c), they must provide the complainant with written
notice of their determination and provide reasons for it, and this will finalise

consideration of the matter under these procedures.

6.21 Where the conduct reviewer refers a complaint to an external agency, they
must notify the complainant of the referral in writing unless they form the
view, on the advice of the relevant agency, that it would not be appropriate

for them to do so.

6.22 The conduct reviewer may only determine to investigate a matter where

they are satisfied as to the following:

a) thatthe complaint is a code of conduct complaint for the purposes

of these procedures, and

b) that the alleged conduct is sufficiently serious to warrant

investigation, and

c) thatthe matter is one that could not or should not be resolved by

alternative means.

6.23 In determining whether a matter is sufficiently serious to warrant

investigation, the conduct reviewer is to consider the following:

a) the harm or cost that the alleged conduct has caused to any

affected individuals and/or the council

b) the likely impact of the alleged conduct on the reputation of the

council and public confidence in it
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c) whether the alleged conduct was deliberate or undertaken with

reckless intent or negligence

d) any previous proven breaches by the person whose alleged
conduct is the subject of the complaint and/or whether the alleged

conduct forms part of an ongoing pattem of behaviour.

6.24 The conduct reviewer must complete their preliminary assessment of the
complaint within 28 days of referral of the matter to them by the complaints
coordinator and notify the complaints coordinator in writing of the outcome

of their assessment.

6.25 The conduct reviewer is not obliged to give prior notice to or to consult
with any person before making a determination in relation to their
preliminary assessment of a complaint, except as may be specifically

required under these procedures.

Referral back to the general manager or mayor for resolution

6.26 Where the conduct reviewer determines to refer a matter back to the
general manager or to the mayor to be resolved by alternative and
appropriate means, they must write to the general manager or, in the case
of a complaint about the general manager, to the mayor, recommending

the means by which the complaint may be resolved.

6.27 The conduct reviewer must consult with the general manager or mayor

prior to referring a matter back to them under clause 6.13(c).

6.28 The general manager or mayor may decline to accept the conduct
reviewer's recommendation. In such cases, the conduct reviewer may
determine to deal with the complaint by other means under clause 6.13.

6.29 Where the conduct reviewer refers a matter back to the general manager
or mayor under clause 6.13(c), the general manager or, in the case of a
complaint about the general manager, the mayor, is responsible for
implementing or overseeing the implementation of the conduct reviewer's

recommendation.

6.30 Where the conduct reviewer refers a matter back to the general manager
or mayor under clause 6.13(c), the general manager, or, in the case of a
complaint about the general manager, the mayor, must advise the
complainant in writing of the steps taken to implement the conduct
reviewer's recommendation once these steps have been completed.

Complaints assessment criteria

6.31 In undertaking the preliminary assessment of a complaint, the conduct

reviewer must have regard to the following considerations:

a) whether the complaint is a code of conduct complaint for the

purpose of these procedures
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b)

c)
d)
e)
f)

a)

h)

i)
)

k)

1)

whether the complaint has been made in a timely manner in
accordance with clause 4.4, and if not, whether the allegations
are sufficiently serious for compelling grounds to exist for the
matter to be dealt with under the council's code of conduct
whether the complaint is trivial, frivolous, vexatious or not made
in good faith

whether the complaint discloses prima facie evidence of conduct
that, if proven, would constitute a breach of the code of conduct
whether the complaint raises issues that would be more
appropriately dealt with by an external agency

whether there is or was an alternative and satisfactory means of
redress available in relation to the conduct complained of
whether the complaint is one that can be resolved by alternative
and appropriate strategies such as, but not limited to, explanation,
counselling, training, informal discussion, negotiation, a voluntary
apology or an undertaking not to repeat the offending behaviour
whether the issue/s giving rise to the complaint have previously
been addressed or resolved

any previous proven breaches of the council's code of conduct
whether the conduct complained of forms part of an ongoing
pattern of behaviour

whether there were mitigating circumstances giving rise to the
conduct complained of

the seriousness of the alleged conduct (having regard to the
criteria specified in clause 6.23)

m) the significance of the conduct or the impact of the conduct for the

n)

0)

council

how much time has passed since the alleged conduct occurred
such other considerations that the conduct reviewer considers
may be relevant to the assessment of the complaint.

INVESTIGATIONS OF CODE OF CONDUCT COMPLAINTS

What matters may a conduct reviewer investigate?

7.1 A conduct reviewer (hereafter referred to as an “investigator’) may

ITEM NO: EDBC19/15

investigate a code of conduct complaint that has been referred to them by
the complaints coordinator and any matters related to or arising from that

complaint.

7.2 Where an investigator identifies further separate possible breaches of the
code of conduct that are not related to or arise from the code of conduct
complaint that has been referred to them, they are to report the matters
separately in writing to the general manager, or, in the case of alleged

conduct on the part of the general manager, to the mayor.
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7.3 The general manager or the mayor or their delegate is to deal with a
matter reported to them by an investigator under clause 7.2 as if it were a
new code of conduct complaint in accordance with these procedures.

How are investigations to be commenced?

7.4 The investigator must at the outset of their investigation provide a written
notice of investigation to the respondent. The notice of investigation must:
a) disclose the substance of the allegations against the respondent,

and

b) advise of the relevant provisions of the code of conduct that apply

to the alleged conduct, and

c) advise of the process to be followed in investigating the matter,

and

d) advise the respondent of the requirement to maintain

confidentiality, and

e) invite the respondent to make a written submission in relation to
the matter within at least 14 days or such other period specified

by the investigator in the notice, and

f) provide the respondent the opportunity to address the investigator
on the matter within such reasonable time specified in the notice.

7.5 Therespondent may, within 7 days of receipt of the notice of investigation,
request in writing that the investigator provide them with such further
information they consider necessary to assist them to identify the
substance of the allegation against them. An investigator will only be
obliged to provide such information that the investigator considers
reasonably necessary for the respondent to identify the substance of the

allegation against them.

7.6 An investigator may at any time prior to issuing a draft report, issue an
amended notice of investigation to the respondent in relation to the matter

referred to them.

7.7 Where an investigator issues an amended notice of investigation, they
must provide the respondent with a further opportunity to make a written
submission in response to the amended notice of investigation within at
least 14 days or such other period specified by the investigator in the

amended notice.

7.8 The investigator must also, at the outset of their investigation, provide
written notice of the investigation to the complainant, the complaints
coordinator and the general manager, or in the case of a complaint about
the general manager, to the complainant, the complaints coordinator and

the mayor. The notice must:

a) advise them of the matter the investigator is investigating, and
b) in the case of the notice to the complainant, advise them of the

requirement to maintain confidentiality, and
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c) invite the complainant to make a written submission in relation to
the matter within at least 14 days or such other period specified

by the investigator in the notice.

Written and oral submissions

7.9 Where the respondent or the complainant fails to make a written
submission in relation to the matter within the period specified by the
investigator in their notice of investigation or amended notice of
investigation, the investigator may proceed to prepare their draft report

without receiving such submissions.

7.10 The investigator may accept written submissions received outside the
period specified in the notice of investigation or amended notice of

investigation.

7.11 Prior to preparing a draft report, the investigator must give the respondent
an opportunity to address the investigator on the matter being
investigated. The respondent may do so in person or by telephone or

other electronic means.

7.12 Where the respondent fails to accept the opportunity to address the
investigator within the period specified by the investigator in the notice of
investigation, the investigator may proceed to prepare a draft report

without hearing from the respondent.

7.13 Where the respondent accepts the opportunity to address the investigator
in person, they may have a support person or legal adviser in attendance.
The support person or legal adviser will act in an advisory or support role
to the respondent only. They must not speak on behalf of the respondent

or otherwise interfere with or disrupt proceedings.

7.14 The investigator must consider all written and oral submissions made to

them in relation to the matter.

How are investigations to be conducted?

7.15 Investigations are to be undertaken without undue delay.

7.16 Investigations are to be undertaken in the absence of the public and in

confidence.

7.17 Investigators must make any such enquiries that may be reasonably

necessary to establish the facts of the matter.

7.18 Investigators may seek such advice or expert guidance that may be
reasonably necessary to assist them with their investigation or the conduct

of their investigation.
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7.19 An investigator may request that the complaints coordinator provide such

further information that the investigator considers may be reasonably
necessary for them to establish the facts of the matter. The complaints
coordinator will, as far as is reasonably practicable, provide the
information requested by the investigator.

Referral or resolution of a matter after the commencement of an investigation

7.20 At any time after an investigator has issued a notice of investigation and

before they have issued a draft report, an investigator may determine to:

a) resolve the matter by alternative and appropriate strategies such
as, but not limited to, explanation, counselling, training,
mediation, informal discussion, negotiation, a voluntary apology
or an undertaking not to repeat the offending behaviour, or

b) refer the matter to the general manager, or, in the case of a
complaint about the general manager, to the mayor, for resolution
by alternative and appropriate strategies such as, but not limited
to, explanation, counselling, training, mediation, informal
discussion, negotiation, a voluntary apology or an undertaking not
to repeat the offending behaviour, or

c) refer the matter to an external agency.

7.21 Where an investigator determines to exercise any of the options under

clause 7.20 after the commencement of an investigation, they must do so
in accordance with the requirements of Part 6 of these procedures relating
to the exercise of these options at the preliminary assessment stage.

7.22 The resolution of a code of conduct complaint under clause 7.20,

paragraphs (a) or (b) is not to be taken as a determination that there has
been a breach of the council’s code of conduct.

7.23 Where an investigator determines to exercise any of the options under

clause 7.20 after the commencement of an investigation, they may by
written notice to the respondent, the complainant, the complaints
coordinator and the general manager, or in the case of a complaint about
the general manager, to the respondent, the complainant, the complaints
coordinator and the mayor, discontinue their investigation of the matter.

7.24 Where the investigator discontinues their investigation of a matter under

clause 7.23, this shall finalise the consideration of the matter under these
procedures.

7.25 An investigator is not obliged to give prior notice to or to consult with any

person before making a determination to exercise any of the options under
clause 7.20 or to discontinue their investigation except as may be
specifically required under these procedures.
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Draft investigation reports

7.26 When an investigator has completed their enquiries and considered any
written or oral submissions made to them in relation to a matter, they must

prepare a draft of their proposed report.

7.27 The investigator must provide their draft report to the respondent and
invite them to make a written submission in relation to it within at least 14

days or such other period specified by the investigator.

7.28 Where the investigator proposes to make adverse comment about any
other person (an affected person) in their report, they must also provide
the affected person with relevant extracts of their draft report containing
such comment and invite the affected person to make a written
submission in relation to it within at least 14 days or such other period

specified by the investigator.

7.29 The investigator must consider written submissions received in relation to
the draft report prior to finalising their report in relation to the matter.

7.30 The investigator may, after consideration of all written submissions
received in relation to their draft report, make further enquiries into the
matter. If, as a result of making further enquiries, the investigator makes
any material change to their proposed report that makes new adverse
comment about the respondent or an affected person, they must provide
the respondent or affected person as the case may be with a further
opportunity to make a written submission in relation to the new adverse

comment.

7.31 Where the respondent or an affected person fails to make a written
submission in relation to the draft report within the period specified by the
investigator, the investigator may proceed to prepare and issue their final

report without receiving such submissions.

7.32 The investigator may accept written submissions in relation to the draft
report received outside the period specified by the investigator at any time

prior to issuing their final report.

Final investigation reports

7.33 Where an investigator issues a notice of investigation they must prepare
a final report in relation to the matter unless the investigation is

discontinued under clause 7.23.

7.34 An investigator must not prepare a final report in relation to the matter at
any time before they have finalised their consideration of the matter in

accordance with the requirements of these procedures.

7.35 The investigator’s final report must:

a) make findings of fact in relation to the matter investigated, and,
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b) make a determination that the conduct investigated either,

i. constitutes a breach of the code of conduct, or

ii. does not constitute a breach of the code of conduct, and
c) provide reasons for the determination.

7.36 Where the investigator determines that the conduct investigated
constitutes a breach of the code of conduct, the investigator may make
one or more of the following recommendations:

a) thatthe council revise any of its policies, practices or procedures

b) that the respondent undertake any training or other education
relevant to the conduct giving rise to the breach

c) thatthe respondent be counselled for their conduct

d) thatthe respondent be removed from membership of a committee
of the council or any other body or organisation that the
respondent serves on as the council's representative

e) that the respondent gives an undertaking not to repeat the
offending behaviour in such time and form specified by the
recommendation

f) that the respondent apologise to any person or organisation
affected by the breach in such a time and form specified by the
recommendation

g) that findings of inappropriate conduct be made public by
publishing the investigator's findings and determination in the
minutes of the council meeting at which the matter is considered

h) in the case of a breach by the general manager, that action be
taken under the general manager’s contract

i) in the case of a breach by a councillor, that the councillor be
formally censured for the breach under section 440G of the LGA

j) in the case of a breach by a councillor, that the council resolves
as follows:

i. that the councillor be formally censured for the breach
under section 440G of the LGA, and
ii. that the matter be referred to the Office for further action
under the misconduct provisions of the LGA.

7.37 Where the investigator determines that the conduct investigated does not
constitute a breach of the code of conduct, the investigator may make one
or more of the following recommendations:

a) that the council revise any of its policies, practices or procedures
b) that a person or persons undertake any training or other
education.

7.38 In making a recommendation under clause 7.36, the investigator may
have regard to the following:
a) the seriousness of the breach
b) whether the breach can be easily remedied or rectified
c) whether the respondent has remedied or rectified their conduct
d) whether the respondent has expressed contrition
e) whether there were any mitigating circumstances
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f) the age, physical or mental health or special infirmity of the
respondent

g) whether the breach is technical or trivial only

h) any previous proven breaches

i) whether the breach forms part of an ongoing pattern of behaviour

j) the degree of reckless intention or negligence of the respondent

k) the extent to which the breach has affected other parties or the
council as a whole

I) the harm or potential harm to the reputation of the council or local
government in general arising from the conduct

m) whether the findings and recommendations can be justified in
terms of the public interest and would withstand public scrutiny

n) whether an educative approach would be more appropriate than
a punitive one

o) the relative costs and benefits of taking formal disciplinary action
as opposed to taking no action or taking informal action

p) what action or remedy would be in the public interest.

7.39 Where the investigator proposes to make a recommendation under clause
7.36(j), the investigator must first consult with the Office on their proposed
findings, determination and recommendation prior to finalising their report,
and must take any comments by the Office into consideration when
finalising their report.

7.40 At a minimum, the investigator's final report must contain the following
information:

a) a description of the allegations against the respondent

b) the relevant provisions of the code of conduct that apply to the
alleged conduct investigated

c) a statement of reasons as to why the matter warranted
investigation (having regard to the criteria specified in clause
6.23)

d) a statement of reasons as to why the matter was one that could
not or should not be resolved by alternative means

e) a description of any attempts made to resolve the matter by use
of alternative means

f) the steps taken to investigate the matter

g) the facts of the matter

h) the investigator’'s findings in relation to the facts of the matter and
the reasons for those findings

i) the investigator's determination and the reasons for that
determination

j) any recommendations.

7.41 The investigator must provide a copy of their report to the complaints
coordinator and the respondent.

7.42 At the time the investigator provides a copy of their report to the
complaints coordinator and the respondent, the investigator must provide
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the complainant with a written statement containing the following
information:
a) the investigator’s findings in relation to the facts of the matter and
the reasons for those findings
b) the investigator's determination and the reasons for that
determination
c) any recommendations, and
d) such other additional information that the investigator considers
may be relevant.

7.43 Where the investigator has determined that there has not been a breach
of the code of conduct, the complaints coordinator must provide a copy of
the investigator's report to the general manager or, where the report
relates to the general manager's conduct, to the mayor, and this will
finalise consideration of the matter under these procedures.

7.44 Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraph (a) only, the complaints coordinator must
provide a copy of the investigator's report to the general manager. Where
the general manager agrees with the recommendation/s, the general
manager is responsible for implementing the recommendation/s.

7.45 Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraphs (b) or (c) only, the complaints coordinator
must provide a copy of the investigator's report to the general manager
or, where the report relates to the general manager's conduct, to the
mayor. The general manager is responsible for arranging the
implementation of the recommendation/s where the report relates to a
councillors conduct. The mayor is responsible for arranging the
implementation of the recommendation/s where the report relates to the
general manager’'s conduct.

7.46 Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraphs (d) to (j) (whether or not in conjunction with
recommendations made under clause 7.36, paragraphs (a) to (c)), the
complaints coordinator must, where practicable, arrange for the
investigator's report to be reported to the next ordinary council meeting
for the council’s consideration, unless the meeting is to be held within the
4 weeks prior to an ordinary local government election, in which case the
report must be reported to the first ordinary council meeting following the
election.

Consideration of the final investigation report by council

7.47 The role of the council in relation to a final investigation reportis to impose
a sanction if the investigator has determined that there has been a breach
of the code of conduct and has made a recommendation in their final
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report under clause 7.36, paragraphs (d) to (j) (whether or not in
conjunction with recommendations made under clause 7.36, paragraphs

(a) to (c)).

7.48 The council is to close its meeting to the public to consider the final
investigation report in cases where it is permitted to do so under section

10A of the LGA.

7.49 Where the complainant is a councillor, they must absent themselves from
the meeting and take no part in any discussion or voting on the matter.
The complainant councillor may absent themselves without making any
disclosure of interest in relation to the matter unless otherwise required to

do so under the code of conduct.

7.50 Prior to imposing a sanction, the council must provide the respondent with
an opportunity to make a submission to the council. A submission may be
made orally or in writing. The respondent is to confine their submission to

addressing the investigator's recommendation/s.

7.51 Once the respondent has made their submission they must absent
themselves from the meeting and, where they are a councillor, take no

part in any discussion or voting on the matter.

7.52 The council must not invite submissions from other persons for the
purpose of seeking to rehear evidence previously considered by the

investigator.

7.53 Prior to imposing a sanction, the council may by resolution:

a) request that the investigator make additional enquiries and/or
provide additional information to it in a supplementary report, or

b) seek an opinion from the Office in relation to the report.

7.54 The council may, by resolution, defer further consideration of the matter
pending the receipt of a supplementary report from the investigator or an

opinion from the Office.

7.55 The investigator may make additional enquiries for the purpose of

preparing a supplementary report.

7.56 Where the investigator prepares a supplementary report, they must
provide copies to the complaints coordinator who shall provide a copy

each to the council and the respondent.

7.57 The investigator is not obliged to notify or consult with any person prior to

submitting the supplementary report to the complaints coordinator.

7.58 The council is only required to provide the respondent a further
opportunity to make an oral or written submission on a supplementary
report if the supplementary report contains new information that is adverse

to them.
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7.59 A council may by resolution impose one or more of the following sanctions

on a respondent:

a) that the respondent undertake any training or other education
relevant to the conduct giving rise to the breach

b) thatthe respondent be counselled for their conduct

c) thatthe respondent be removed from membership of a committee
of the council or any other body or organisation that the
respondent serves on as the council’s representative

d) that the respondent gives an undertaking not to repeat the
offending behaviour in such time and form specified by the
resolution

e) that the respondent apologise to any person or organisation
affected by the breach in such a time and form specified by the
resolution

f) that findings of inappropriate conduct be made public by
publishing the investigator's findings and determination in the
minutes of the meeting

g) in the case of a breach by the general manager, that action be
taken under the general manager’s contract for the breach

h) in the case of a breach by a councillor, that the councillor be
formally censured for the breach under section 440G of the LGA

i) inthe case of a breach by a councillor:

i. that the councillor be formally censured for the breach
under section 440G of the LGA, and
ii. that the matter be referred to the Office for further action
under the misconduct provisions of the LGA.

7.60 The council is not obliged to adopt the investigator's recommendation/s.

7.61

Where the council proposes not to adopt one or more of the investigator's
recommendation/s, the council must resolve not to adopt the
recommendation/s and state in its resolution the reasons for its decision.

Where the council proposes to impose a sanction on the respondent
under clause 7.59 that is different to the sanction recommended by the
investigator in their final report, the council must state in its resolution the
reasons for its decision.

7.62 Where the council resolves not to adopt the investigator's

recommendation/s orimposes a sanction on the respondent under clause
7.59 that is different to the sanction recommended by the investigator, the
complaints coordinator must notify the Office of the council's decision and
the reasons for it.
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PART 8 OVERSIGHT AND RIGHTS OF REVIEW

The Office’s powers of review

8.1

8.2

8.3

The Office may, at any time, whether or not in response to a request,
review the consideration of a matter under a council's code of conduct
where it is concerned that a person has failed to comply with a
requirement prescribed under these procedures or has misinterpreted or
misapplied the standards of conduct prescribed under the code of conduct
in their consideration of a matter.

The Office may direct any person, including the council, to defer taking
further action in relation to a matter under consideration under the
council's code of conduct pending the completion of its review. Any person
the subject of a direction must comply with the direction.

Where the Office undertakes a review of a matter under clause 8.1, it will
notify the complaints coordinator and any other affected persons, of the
outcome of the review.

Complaints about conduct reviewers

8.4

8.5

8.6

The general manager or their delegate must refer code of conduct
complaints about conduct reviewers to the Office for its consideration.

The general manager must notify the complainant of the referral of their
complaint about the conduct reviewer in writing.

The general manager must implement any recommendation made by the
Office as a result of its consideration of a complaint about a conduct
reviewer.

Practice rulings

8.7

8.8

8.9

Where a respondent and an investigator are in dispute over a requirement
under these procedures, either person may make a request in writing to
the Office to make a ruling on a question of procedure (a practice ruling).

Where the Office receives a request in writing for a practice ruling, the
Office may provide notice in writing of its ruling and the reasons for it to
the person who requested it and to the investigator, where that person is
different.

Where the Office makes a practice ruling, all parties must comply with it.

8.10 The Office may decline to make a practice ruling. Where the Office

declines to make a practice ruling, it will provide notice in writing of its
decision and the reasons for it to the person who requested it and to the
investigator, where that person is different.
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Review of decisions to impose sanctions

8.11 A person who is the subject of a sanction imposed under Part 7 of these
procedures other than one imposed under clause 7.59, paragraph (i),
may, within 28 days of the sanction being imposed, seek a review of the

investigator's determination and recommendation by the Office.

8.12 A review under clause 8.11 may be sought on the following grounds:
a) thatthe investigator has failed to comply with a requirement under

these procedures, or

b) that the investigator has misinterpreted or misapplied the
standards of conduct prescribed under the code of conduct, or
c) thatin imposing its sanction, the council has failed to comply with

a requirement under these procedures.

8.13 A request for a review made under clause 8.11 must be made in writing
and must specify the grounds upon which the person believes the

investigator or the council has erred.

8.14 The Office may decline to conduct a review, in cases where the grounds

upon which the review is sought are not sufficiently specified.

8.15 The Office may undertake a review of a matter without receiving a request

under clause 8.11.

8.16 The Office will undertake a review of the matter on the papers. However,
the Office may request that the complaints coordinator provide such
further information that the Office considers reasonably necessary for it to
review the matter. The complaints coordinator must, as far as is
reasonably practicable, provide the information requested by the Office.

8.17 Where a person requests a review under clause 8.11, the Office may
direct the council to defer any action to implement a sanction. The council

must comply with a direction to defer action by the Office.

8.18 The Office must notify the person who requested the review and the
complaints coordinator of the outcome of the Office’s review in writing and
the reasons for its decision. In doing so, the Office may comment on any

other matters the Office considers to be relevant.

8.19 Where the Office considers that the investigator or the council has erred,
the Office may recommend that a decision to impose a sanction under

these procedures be reviewed.

8.20 In the case of a sanction implemented by the general manager or mayor
under clause 7.45, where the Office recommends that the decision to

impose a sanction be reviewed:

a) the complaints coordinator must provide a copy of the Office’s
determination in relation to the matter to the general manager or

the mayor, and
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b) the general manager or mayor must review any action taken by
them to implement the sanction, and

c) the general manager or mayor must consider the Office’s
recommendation in doing so.

8.21 In the case of a sanction imposed by the council by resolution under
clause 7.59, where the Office recommends that the decision to impose a
sanction be reviewed:

a) the complaints coordinator must, where practicable, arrange for
the Office’s determination to be tabled at the next ordinary council
meeting unless the meeting is to be held within the 4 weeks prior
to an ordinary local government election, in which case it must be
tabled at the first ordinary council meeting following the election,
and

b) the council must:

i. review its decision to impose the sanction, and
ii. consider the Office’s recommendation in doing so, and
iii. resolve to either rescind or reaffirm its previous resolution
in relation to the matter.

8.22 Where, having reviewed its previous decision in relation to a matter under
clause 8.21, the council resolves to reaffirm its previous decision, the
council must state in its resolution its reasons for doing so.

PART 9 PROCEDURAL IRREGULARITIES

9.1 A failure to comply with these procedures does not, on its own, constitute
a breach of the code of conduct, except as may be otherwise specifically
provided under the code of conduct.

9.2 A failure to comply with these procedures will not render a decision made
in relation to a matter invalid where:
a) the non-compliance is isolated and/or minor in nature, or
b) reasonable steps are taken to correct the non-compliance, or
c) reasonable steps are taken to address the consequences of the
non-compliance.

PART 10 PRACTICE DIRECTIONS

10.1 The Office may at any time issue a practice direction in relation to the
application of these procedures.

10.2 The Office will issue practice directions in writing, by circular to all
councils.

10.3 All persons performing a function prescribed under these procedures
must consider the Office’s practice directions when performing the
function.
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PART 11 REPORTING STATISTICS ON CODE OF CONDUCT
COMPLAINTS ABOUT COUNCILLORS AND THE GENERAL

MANAGER

11.1 The complaints coordinator must arrange for the following statistics to be
reported to the council within 3 months of the end of September of each

year:

a) the total number of code of conduct complaints made about
councillors and the general manager under the code of conduct

in the year to September (the reporting period)

b) the number of code of conduct complaints referred to a conduct

reviewer during the reporting period

c) the number of code of conduct complaints finalised by a conduct
reviewer at the preliminary assessment stage during the reporting

period and the outcome of those complaints

d) the number of code of conduct complaints investigated by a

conduct reviewer during the reporting period

e) without identifying particular matters, the outcome of
investigations completed under these procedures during the

reporting period

f) the number of matters reviewed by the Office during the reporting
period and, without identifying particular matters, the outcome of

the reviews, and

g) the total cost of dealing with code of conduct complaints made
about councillors and the general manager during the reporting

period, including staff costs.

11.2 The council is to provide the Office with a report containing the statistics
referred to in clause 11.1 within 3 months of the end of September of each

year.

PART 12  CONFIDENTIALITY

12.1 Information about code of conduct complaints and the management and
investigation of code of conduct complaints is to be treated as confidential
and is not to be publicly disclosed except as may be otherwise specifically

required or permitted under these procedures.

12.2 Where a complainant publicly discloses information on one or more
occasions about a code of conduct complaint they have made or
purported to make, the general manager or their delegate may, with the
consent of the Office, determine that the complainant is to receive no
further information about their complaint and any future code of conduct

complaint they make or purport to make.

12.3 Prior to seeking the Office’s consent under clause 12.2, the general
manager or their delegate must give the complainant written notice of their
intention to seek the Office’s consent, invite them to make a written
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submission within at least 14 days or such other period specified by the
general manager or their delegate, and consider any submission made by
them.

12.4 In giving its consent under clause 12.2, the Office must consider any
submission made by the complainant to the general manager or their
delegate.

12.5 The general manager or their delegate must give written notice of a
determination made under clause 12 .2 to:
a) the complainant
b) the complaints coordinator
c) the Office, and
d) any other person the general manager or their delegate considers
should be notified of the determination.

12.6 Any requirement under these procedures that a complainant is to be
provided with information about a code of conduct complaint that they
have made or purported to make, will not apply to a complainant the
subject of a determination made by the general manager or their delegate
under clause 12.2.

12.7 Clause 12.6 does not override any entittement a person may have to
access to council information under the Government Information (Public
Access) Act 2009 or to receive information under the Public Interest
Disclosures Act 1994 in relation to a complaint they have made.
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INTRODUCTION

These procedures (‘the Code Procedures”) are prescribed for the
administration of the Dubbo Regional Council Code of Conduct (“the Code of
Conduct”).

The Dubbo Regional Council Code of Conduct is made under section 440 of
the Local Government Act 1993 (‘the LGA”) and the Local Government
(General) Regulation 2005 (“the Regulation”). Section 440 of the LGA
requires every council (including county councils) and joint organisation to
adopt a code of conduct that incorporates the provisions of the Model Code of
Conduct.

The Dubbo Regional Council Code of Conduct Procedures are made under
section 440AA of the LGA and the Regulation. Section 440AA of the LGA
requires every council (including county councils) and joint organisation to
adopt procedures for the administration of their code of conduct that
incorporate the provisions of the Model Code Procedures.

In adopting procedures for the administration of their adopted codes of
conduct, councils and joint organisations may supplement the Code
Procedures. However, provisions that are not consistent with those prescribed
under the Model Code Procedures will have no effect.

Note: Parts 6, 7, 8 and 11 of these procedures apply only to the management

of code of conduct complaints about councillors (including the mayor) or the
general manager.

PART 2 DEFINITIONS

In these procedures the following terms have the following meanings:

LGA the Local Government Act 1993

administrator an administrator of a council appointed
under the LGA other than an administrator

appointed under section 66

code of conduct a code of conduct adopted under section
440 of the LGA

code of conduct complaint a complaint that is a code of conduct
complaint for the purposes of clauses 4.1
and 4.2 of these procedures

complainant a person who makes a code of conduct
complaint
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complainant councillor

complaints coordinator

conduct reviewer

council

council committee

council committee member

councillor

council official

delegate of council

external agency

general manager

a councillor who makes a code of conduct
complaint

a person appointed by the general manager
under these procedures as a complaints
coordinator

a person appointed under these procedures
to review allegations of breaches of the
code of conduct by councillors or the
general manager

includes county councils and joint
organisations

a committee established by a council
comprising of councillors, staff or other
persons that the council has delegated
functions to

a person other than a councillor or member
of staff of a council who is a member of a
council committee other than a wholly
advisory committee

any person elected or appointed to civic
office, including the mayor, and includes
members and chairpersons of county
councils and voting representatives of the
boards of joint organisations and
chairpersons of joint organisations

any councillor, member of staff of council,
administrator, council committee member,
delegate of council and, for the purposes of
clause 4.16 of the Code of Conduct, council
adviser

a person (other than a councillor or member
of staff of a council) or body, and the
individual members of that body, to whom a
function of the council is delegated

a state government agency such as, but not
limited to, the Office, the ICAC, the NSW
Ombudsman or the police

includes the executive officer of a joint
organisation
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ICAC

joint organisation

mayor

members of staff
of a council

the Office
investigator

the Regulation

respondent

wholly advisory
committee

the Independent Commission Against
Corruption

a joint organisation established under
section 4000 of the LGA

includes the chairperson of a county council
or a joint organisation

includes members of staff of county
councils and joint organisations

the Office of Local Government

a conduct reviewer

the Local Government (General) Regulation
2005

a person whose conduct is the subject of
investigation by a conduct reviewer under
these procedures

a council committee that the council has not
delegated any functions to

PART 3 ADMINISTRATIVE FRAMEWORK

The establishment of a panel of conduct reviewers

3.1 The council must by resolution establish a panel of conduct reviewers.

3.2 The council may by resolution enter into an arrangement with one or
more other councils to share a panel of conduct reviewers including
through a joint organisation or another regional body associated with the

councils.

3.3 The panel of conduct reviewers is to be established following a public
expression of interest process.

3.4 An expression of interest for members of the council’s panel of conduct
reviewers must, at a minimum, be advertised locally and in the Sydney

metropolitan area.

3.5 To be eligible to be a conduct reviewer, a person must, at a minimum,
meet the following requirements:
a) an understanding of local government, and
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3.6

3.7

3.8

3.9

3.10

3.11

3.12

b) knowledge of investigative processes including but not limited to
procedural fairness requirements and the requirements of the
Public Interest Disclosures Act 1994, and

c) knowledge and experience of one or more of the following:

i) investigations

i) law

iii) public administration

iv) public sector ethics

v) alternative dispute resolution, and

d) meet the eligibility requirements for membership of a panel of
conduct reviewers under clause 3.6.

A person is not eligible to be a conduct reviewer if they are:

a) a councillor, or

b) a nominee for election as a councillor, or

c) an administrator, or

d) an employee of a council, or

e) a member of the Commonwealth Parliament or any State
Parliament or Territory Assembly, or

f) a nominee for election as a member of the Commonwealth
Parliament or any State Parliament or Territory Assembly, or

g) a person who has a conviction for an indictable offence that is
not an expired conviction.

A person is not precluded from being a member of the council’s panel of
conduct reviewers if they are a member of another council’s panel of
conduct reviewers.

An incorporated or other entity may be appointed to a council’s panel of
conduct reviewers where the council is satisfied that all the persons who
will be undertaking the functions of a conduct reviewer on behalf of the
entity meet the selection and eligibility criteria prescribed under this Part.

A panel of conduct reviewers established under this Part is to have a
term of up to four years.

The council may terminate the panel of conduct reviewers at any time by
resolution. Where a panel of conduct reviewers has been terminated,
conduct reviewers who were members of the panel may continue to deal
with any matter referred to them under these procedures prior to the
termination of the panel until they have finalised their consideration of
the matter.

When the term of the panel of conduct reviewers concludes or is
terminated, the council must establish a new panel of conduct reviewers
in accordance with the requirements of this Part.

A person who was a member of a previous panel of conduct reviewers
established by the council may be a member of subsequent panels of
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conduct reviewers established by the council if they continue to meet the
selection and eligibility criteria for membership of the panel.

The appointment of an internal ombudsman to a panel of conduct reviewers

3.13

3.14

3.15

3.16

Despite clause 3.6(d), an employee of a council who is the nominated
internal ombudsman of one or more councils may be appointed to a
council’s panel of conduct reviewers with the Office’s consent.

To be appointed to a council’s panel of conduct reviewers, an internal
ombudsman must meet the qualification requirements for conduct
reviewers prescribed under clause 3.5 as modified by the operation of
clause 3.13.

An internal ombudsman appointed to a council’'s panel of conduct
reviewers may also exercise the functions of the council’s complaints
coordinator. For the purposes of clause 6.1, an internal ombudsman who
is a council’'s complaints coordinator and has been appointed to the
council’s panel of conduct reviewers, may either undertake a preliminary
assessment and investigation of a matter referred to them under clauses
5.26 or 5.33 or refer the matter to another conduct reviewer in
accordance with clause 6.2.

Clause 6.4(c) does not apply to an internal ombudsman appointed to a
council’s panel of conduct reviewers.

The appointment of complaints coordinators

3.17

3.18

3.19

3.20

The general manager must appoint a member of staff of the council or
another person (such as, but not limited to, a member of staff of another
council or a member of staff of a joint organisation or other regional body
associated with the council), to act as a complaints coordinator. Where
the complaints coordinator is a member of staff of the council, the
complaints coordinator should be a senior and suitably qualified member
of staff.

The general manager may appoint other members of staff of the council
or other persons (such as, but not limited to, members of staff of another
council or members of staff of a joint organisation or other regional body
associated with the council), to act as alternates to the complaints
coordinator.

The general manager must not undertake the role of complaints
coordinator.

The person appointed as complaints coordinator or alternate complaints
coordinator must also be a nominated disclosures coordinator appointed
for the purpose of receiving and managing reports of wrongdoing under
the Public Interest Disclosures Act 1994.
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3.21 The role of the complaints coordinator is to:

a) coordinate the management of complaints made under the
council’s code of conduct

b) liaise with and provide administrative support to a conduct
reviewer

c) liaise with the Office and

d) arrange the annual reporting of code of conduct complaints
statistics.

PART 4 HOW MAY CODE OF CONDUCT COMPLAINTS BE MADE?

What is a code of conduct complaint?

4.1

4.2

4.3

For the purpose of these procedures, a code of conduct complaint is a
complaint that shows or tends to show conduct on the part of a council
official in connection with their role as a council official or the exercise of
their functions as a council official that would constitute a breach of the
standards of conduct prescribed under the council’s code of conduct if
proven.

The following are not “code of conduct complaints” for the purposes of
these procedures:
a) complaints about the standard or level of service provided by
the council or a council official
b) complaints that relate solely to the merits of a decision made
by the council or a council official or the exercise of a
discretion by the council or a council official
c) complaints about the policies or procedures of the council
d) complaints about the conduct of a council official arising from
the exercise of their functions in good faith, whether or not
involving error, that would not otherwise constitute a breach
of the standards of conduct prescribed under the council’s
code of conduct.

Only code of conduct complaints are to be dealt with under these
procedures. Complaints that do not satisfy the definition of a code of
conduct complaint are to be dealt with under the council’s routine
complaints management processes.

When must a code of conduct complaint be made?

4.4

4.5

A code of conduct complaint must be made within three months of the
alleged conduct occurring or within three months of the complainant
becoming aware of the alleged conduct.

A complaint made after 3 months may only be accepted if the general
manager or their delegate, or, in the case of a complaint about the
general manager, the mayor or their delegate, is satisfied that the

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 184




APPENDIX NO: 2 - DRAFT - PROCEDURES FOR THE ADMINISTRATION OF ITEM NO:
THE DUBBO REGIONAL COUNCIL CODE OF CONDUCT (2019) EDBC19/15

allegations are serious and compelling grounds exist for the matter to be
dealt with under the code of conduct.

How may a code of conduct complaint about a council official other than the

general manager be made?

4.6

4.7

4.8

4.9

4.10

All code of conduct complaints other than those relating to the general
manager are to be made to the general manager in writing. This clause
does not operate to prevent a person from making a complaint to an
external agency.

Where a code of conduct complaint about a council official other than
the general manager cannot be made in writing, the complaint must be
confirmed with the complainant in writing as soon as possible after the
receipt of the complaint.

In making a code of conduct complaint about a council official other than
the general manager, the complainant may nominate whether they want
the complaint to be resolved by mediation or by other alternative means.

The general manager or their delegate, or, where the complaint is
referred to a conduct reviewer, the conduct reviewer, must consider the
complainant’s preferences in deciding how to deal with the complaint.

Notwithstanding clauses 4.6 and 4.7, where the general manager
becomes aware of a possible breach of the council’s code of conduct,
they may initiate the process for the consideration of the matter under
these procedures without a written complaint.

How may a code of conduct complaint about the general manager be made?

411

4.12

413

4.14

Code of conduct complaints about the general manager are to be made
to the mayor in writing. This clause does not operate to prevent a person
from making a complaint about the general manager to an external
agency.

Where a code of conduct complaint about the general manager cannot
be made in writing, the complaint must be confirmed with the
complainant in writing as soon as possible after the receipt of the
complaint.

In making a code of conduct complaint about the general manager, the
complainant may nominate whether they want the complaint to be
resolved by mediation or by other alternative means.

The mayor or their delegate, or, where the complaint is referred to a
conduct reviewer, the conduct reviewer, must consider the complainant’s
preferences in deciding how to deal with the complaint.
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4.15 Notwithstanding clauses 4.11 and 4.12, where the mayor becomes
aware of a possible breach of the council’s code of conduct by the
general manager, they may initiate the process for the consideration of
the matter under these procedures without a written complaint.

PART 5 HOW ARE CODE OF CONDUCT COMPLAINTS TO BE
MANAGED?

Delegation by general managers and mayors of their functions under this Part

5.1 A general manager or mayor may delegate their functions under this
Part to a member of staff of the council or to a person or persons
external to the council other than an external agency. References in this
Part to the general manager or mayor are also to be taken to be
references to their delegates.

Consideration of complaints by general managers and mayors

5.2 In exercising their functions under this Part, general managers and
mayors may consider the complaint assessment criteria prescribed
under clause 6.31.

What complaints may be declined at the outset?

5.3 Without limiting any other provision in these procedures, the general
manager or, in the case of a complaint about the general manager, the
mayor, may decline to deal with a complaint under these procedures
where they are satisfied that the complaint:

a) is not a code of conduct complaint, or

b) subject to clause 4.5, is not made within 3 months of the
alleged conduct occurring or the complainant becoming
aware of the alleged conduct, or

c) is trivial, frivolous, vexatious or not made in good faith, or

d) relates to a matter the substance of which has previously
been considered and addressed by the council and does not
warrant further action, or

e) is not made in a way that would allow the alleged conduct
and any alleged breaches of the council’'s code of conduct to
be readily identified.

How are code of conduct complaints about staff (other than the general
manager) to be dealt with?

5.4 The general manager is responsible for the management of code of
conduct complaints about members of staff of council (other than
complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct) and for determining the
outcome of such complaints.
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5.5

5.6

5.7

5.8

5.9

The general manager must refer code of conduct complaints about
members of staff of council alleging a breach of the pecuniary interest
provisions contained in Part 4 of the code of conduct to the Office.

The general manager may decide to take no action in relation to a code
of conduct complaint about a member of staff of council other than one
requiring referral to the Office under clause 5.5 where they consider that
no action is warranted in relation to the complaint.

Where the general manager decides to take no action in relation to a
code of conduct complaint about a member of staff of council, the
general manager must give the complainant reasons in writing for their
decision and this shall finalise the consideration of the matter under
these procedures.

Code of conduct complaints about members of staff of council must be
managed in accordance with the relevant industrial instrument or
employment contract and make provision for procedural fairness
including the right of an employee to be represented by their union.

Sanctions for breaches of the code of conduct by staff depend on the
severity, scale and importance of the breach and must be determined in
accordance with any relevant industrial instruments or contracts.

How are code of conduct complaints about delegates of council, council

advisers and council committee members to be dealt with?

5.10

5.11

5.12

The general manager is responsible for the management of code of
conduct complaints about delegates of council and council committee
members (other than complaints alleging a breach of the pecuniary
interest provisions contained in Part 4 of the code of conduct) and for
determining the outcome of such complaints.

The general manager must refer code of conduct complaints about
council advisers, delegates of council and council committee members
alleging a breach of the pecuniary interest provisions contained in Part 4
of the code of conduct to the Office.

The general manager may decide to take no action in relation to a code
of conduct complaint about a delegate of council or a council committee
member other than one requiring referral to the Office under clause 5.11
where they consider that no action is warranted in relation to the
complaint.
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5.13

5.14

5.15

5.16

5.17

Where the general manager decides to take no action in relation to a
code of conduct complaint about a delegate of council or a council
committee member, the general manager must give the complainant
reasons in writing for their decision and this shall finalise the
consideration of the matter under these procedures.

Where the general manager considers it to be practicable and
appropriate to do so, the general manager may seek to resolve code of
conduct complaints about delegates of council or council committee
members, by alternative means such as, but not limited to, explanation,
counselling, training, mediation, informal discussion, negotiation, a
voluntary apology or an undertaking not to repeat the offending
behaviour. The resolution of a code of conduct complaint under this
clause is not to be taken as a determination that there has been a
breach of the council’s code of conduct.

Where the general manager resolves a code of conduct complaint under
clause 5.14 to the general manager’s satisfaction, the general manager
must notify the complainant in writing of the steps taken to resolve the
complaint and this shall finalise the consideration of the matter under
these procedures.

Sanctions for breaches of the code of conduct by delegates of council
and/or council committee members depend on the severity, scale and
importance of the breach and may include one or more of the following:
a) censure
b) requiring the person to apologise to any person or organisation
adversely affected by the breach in such a time and form
specified by the general manager
c) prosecution for any breach of the law
d) removing or restricting the person’s delegation
e) removing the person from membership of the relevant council
committee.

Prior to imposing a sanction against a delegate of council or a council
committee member under clause 5.16, the general manager or any
person making enquiries on behalf of the general manager must comply
with the requirements of procedural fairness. In particular:

a) the substance of the allegation (including the relevant
provision/s of the council’'s code of conduct that the alleged
conduct is in breach of) must be put to the person who is the
subject of the allegation, and

b) the person must be given an opportunity to respond to the
allegation, and

c) the general manager must consider the person’s response in
deciding whether to impose a sanction under clause 5.16.
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How are code of conduct complaints about administrators to be dealt with?

5.18 The general manager must refer all code of conduct complaints about
administrators to the Office for its consideration.

5.19 The general manager must notify the complainant of the referral of their
complaint in writing.

How are code of conduct complaints about councillors to be dealt with?

5.20 The general manager must refer the following code of conduct
complaints about councillors to the Office:

a) complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct

b) complaints alleging a failure to comply with a requirement under
the code of conduct to disclose and appropriately manage
conflicts of interest arising from political donations (see section
328B of the LGA)

c) complaints alleging a breach of the provisions relating to the
maintenance of the integrity of the code of conduct contained in
Part 9 of the code of conduct

d) complaints that are the subject of a special complaints
management arrangement with the Office under clause 5.49.

5.21 Where the general manager refers a complaint to the Office under
clause 5.20, the general manager must notify the complainant of the
referral in writing.

5.22 The general manager may decide to take no action in relation to a code
of conduct complaint about a councillor, other than one requiring referral
to the Office under clause 5.20, where they consider that no action is
warranted in relation to the complaint.

5.23 Where the general manager decides to take no action in relation to a
code of conduct complaint about a councillor, the general manager must
give the complainant reasons in writing for their decision within 21 days
of receipt of the complaint and this shall finalise the consideration of the
matter under these procedures.

5.24 Where the general manager considers it to be practicable and
appropriate to do so, the general manager may seek to resolve code of
conduct complaints about councillors, other than those requiring referral
to the Office under clause 5.20, by alternative means such as, but not
limited to, explanation, counselling, training, mediation, informal
discussion, negotiation, a voluntary apology or an undertaking not to
repeat the offending behaviour. The resolution of a code of conduct
complaint under this clause is not to be taken as a determination that
there has been a breach of the council’s code of conduct.
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5.25 Where the general manager resolves a code of conduct complaint under
clause 5.24 to the general manager’s satisfaction, the general manager
must notify the complainant in writing of the steps taken to resolve the
complaint within 21 days of receipt of the complaint and this shall finalise
the consideration of the matter under these procedures.

5.26 The general manager must refer all code of conduct complaints about
councillors, other than those referred to the Office under clause 5.20 or
finalised under clause 5.23 or resolved under clause 5.24, to the
complaints coordinator.

How are code of conduct complaints about the general manager to be dealt
with?

5.27 The mayor must refer the following code of conduct complaints about
the general manager to the Office:

a) complaints alleging a breach of the pecuniary interest provisions
contained in Part 4 of the code of conduct

b) complaints alleging a breach of the provisions relating to the
maintenance of the integrity of the code of conduct contained in
Part 9 of the code of conduct

c) complaints that are the subject of a special complaints
management arrangement with the Office under clause 5.49.

5.28 Where the mayor refers a complaint to the Office under clause 5.27, the
mayor must notify the complainant of the referral in writing.

5.29 The mayor may decide to take no action in relation to a code of conduct
complaint about the general manager, other than one requiring referral
to the Office under clause 5.27, where they consider that no action is
warranted in relation to the complaint.

5.30 Where the mayor decides to take no action in relation to a code of
conduct complaint about the general manager, the mayor must give the
complainant reasons in writing for their decision within 21 days of receipt
of the complaint and this shall finalise the consideration of the matter
under these procedures.

5.31 Where the mayor considers it to be practicable and appropriate to do so,
the mayor may seek to resolve code of conduct complaints about the
general manager, other than those requiring referral to the Office under
clause 5.27, by alternative means such as, but not limited to,
explanation, counselling, training, mediation, informal discussion,
negotiation, a voluntary apology or an undertaking not to repeat the
offending behaviour. The resolution of a code of conduct complaint
under this clause is not to be taken as a determination that there has
been a breach of the council’s code of conduct.

5.32 Where the mayor resolves a code of conduct complaint under clause
5.31 to the mayor’s satisfaction, the mayor must notify the complainant
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in writing of the steps taken to resolve the complaint within 21 days of
receipt of the complaint and this shall finalise the consideration of the
matter under these procedures.

5.33 The mayor must refer all code of conduct complaints about the general
manager, other than those referred to the Office under clause 5.27 or
finalised under clause 5.30 or resolved under clause 5.31, to the
complaints coordinator.

How are complaints about both the general manager and the mayor to be
dealt with?

5.34 Where the general manager or mayor receives a code of conduct
complaint that alleges a breach of the code of conduct by both the
general manager and the mayor, the general manager or mayor must
either:

a) delegate their functions under this part with respect to the
complaint to a member of staff of the council other than the
general manager where the allegation is not serious, or to a
person external to the council, or

b) refer the matter to the complaints coordinator under clause
5.26 and clause 5.33.

Referral of code of conduct complaints to external agencies

5.35 The general manager, mayor or a conduct reviewer may, at any time,
refer a code of conduct complaint to an external agency for its
consideration, where they consider such a referral is warranted.

5.36 The general manager, mayor or a conduct reviewer must report to the
ICAC any matter that they suspect on reasonable grounds concerns or
may concern corrupt conduct.

5.37 Where the general manager, mayor or conduct reviewer refers a
complaint to an external agency under clause 5.35, they must notify the
complainant of the referral in writing unless they form the view, on the
advice of the relevant agency, that it would not be appropriate for them
to do so.

5.38 Referral of a matter to an external agency shall finalise consideration of
the matter under these procedures unless the council is subsequently
advised otherwise by the referral agency.

Disclosure of the identity of complainants

5.39 In dealing with matters under these procedures, information that
identifies or tends to identify complainants is not to be disclosed unless:
a) the complainant consents in writing to the disclosure, or
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5.40

5.41

5.42

5.43

5.44

b) it is generally known that the complainant has made the
complaint as a result of the complainant having voluntarily
identified themselves as the person who made the complaint, or

c) it is essential, having regard to procedural fairness
requirements, that the identifying information be disclosed, or

d) a conduct reviewer is of the opinion that disclosure of the
information is necessary to investigate the matter effectively, or

e) itis otherwise in the public interest to do so.

Clause 5.39 does not apply to code of conduct complaints made by
councillors about other councillors or the general manager.

Where a councillor makes a code of conduct complaint about another
councillor or the general manager, and the complainant councillor
considers that compelling grounds exist that would warrant information
that identifies or tends to identify them as the complainant not to be
disclosed, they may request in writing that such information not be
disclosed.

A request made by a complainant councillor under clause 5.41 must be
made at the time they make a code of conduct complaint and must state
the grounds upon which the request is made.

The general manager or mayor, and where the matter is referred to a
conduct reviewer, the conduct reviewer, must consider a request made
under clause 5.41 before disclosing information that identifies or tends to
identify the complainant councillor, but they are not obliged to comply
with the request.

Where a complainant councillor makes a request under clause 5.41, the
general manager or mayor or, where the matter is referred to a conduct
reviewer, the conduct reviewer, shall notify the councillor in writing of
their intention to disclose information that identifies or tends to identify
them prior to disclosing the information.

Code of conduct complaints made as public interest disclosures

5.45

5.46

These procedures do not override the provisions of the Public Interest
Disclosures Act 1994. Code of conduct complaints that are made as
public interest disclosures under that Act are to be managed in
accordance with the requirements of that Act, the council’s internal
reporting policy, and any guidelines issued by the NSW Ombudsman
that relate to the management of public interest disclosures.

Where a councillor makes a code of conduct complaint about another
councillor or the general manager as a public interest disclosure, before
the matter may be dealt with under these procedures, the complainant
councillor must consent in writing to the disclosure of their identity as the
complainant.
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5.47

Where a complainant councillor declines to consent to the disclosure of
their identity as the complainant under clause 5.46, the general manager
or the mayor must refer the complaint to the Office for consideration.
Such a referral must be made under section 26 of the Public Interest
Disclosures Act 1994.

Special complaints management arrangements

5.48

5.49

5.50

5.51

5.52

5.53

5.54

5.55

The general manager may request in writing that the Office enter into a
special complaints management arrangement with the council in relation
to code of conduct complaints made by or about a person or persons.

Where the Office receives a request under clause 5.48, it may agree to
enter into a special complaints management arrangement if it is satisfied
that the number or nature of code of conduct complaints made by or
about a person or persons has:
a) imposed an undue and disproportionate cost burden on the
council’s administration of its code of conduct, or
b) impeded or disrupted the effective administration by the council
of its code of conduct, or
c) impeded or disrupted the effective functioning of the council.

A special complaints management arrangement must be in writing and
must specify the following:
a) the code of conduct complaints the arrangement relates to, and
b) the period that the arrangement will be in force.

The Office may, by notice in writing, amend or terminate a special
complaints management arrangement at any time.

While a special complaints management arrangement is in force, an
officer of the Office (the assessing OLG officer) must undertake the
preliminary assessment of the code of conduct complaints specified in
the arrangement in accordance with the requirements of Part 6 of these
procedures.

Where, following a preliminary assessment, the assessing OLG officer
determines that a code of conduct complaint warrants investigation by a
conduct reviewer, the assessing OLG officer shall notify the complaints
coordinator in writing of their determination and the reasons for their
determination. The complaints coordinator must comply with the
recommendation of the assessing OLG officer.

Prior to the expiry of a special complaints management arrangement,
the Office may, at the request of the general manager, review the
arrangement to determine whether it should be renewed or amended.

A special complaints management arrangement shall expire on the date
specified in the arrangement unless renewed under clause 5.54.
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PART 6 PRELIMINARY ASSESSMENT OF CODE OF CONDUCT

COMPLAINTS ABOUT COUNCILLORS OR THE GENERAL MANAGER
BY CONDUCT REVIEWERS

Referral of code of conduct complaints about councillors or the general

manager to conduct reviewers

6.1

6.2

6.3

6.4

6.5

The complaints coordinator must refer all code of conduct complaints
about councillors or the general manager that have not been referred to
an external agency or declined or resolved by the general manager,
mayor or their delegate and that have been referred to them under
clauses 5.26 or 5.33, to a conduct reviewer within 21 days of receipt of
the complaint by the general manager or the mayor.

For the purposes of clause 6.1, the complaints coordinator will refer a
complaint to a conduct reviewer selected from:
a) a panel of conduct reviewers established by the council, or
b) a panel of conduct reviewers established by an organisation
approved by the Chief Executive of the Office.

In selecting a suitable conduct reviewer, the complaints coordinator may
have regard to the qualifications and experience of members of the
panel of conduct reviewers. Where the conduct reviewer is an
incorporated or other entity, the complaints coordinator must also ensure
that the person assigned to receive the referral on behalf of the entity
meets the selection and eligibility criteria for conduct reviewers
prescribed under Part 3 of these procedures.

A conduct reviewer must not accept the referral of a code of conduct
complaint where:
a) they have a conflict of interest in relation to the matter referred
to them, or
b) a reasonable apprehension of bias arises in relation to their
consideration of the matter, or
c) they or their employer has entered into one or more contracts
with the council (other than contracts relating to the exercise of
their functions as a conduct reviewer) in the 2 years preceding
the referral, and they or their employer have received or expect
to receive payments under the contract or contracts of a value
that, when aggregated, exceeds $100,000, or
d) at the time of the referral, they or their employer are the
council’s legal service provider or are a member of a panel of
legal service providers appointed by the council.

For the purposes of clause 6.4(a), a conduct reviewer will have a conflict
of interest in a matter where a reasonable and informed person would
perceive that they could be influenced by a private interest when
carrying out their public duty (see clause 5.2 of the Code of Conduct).
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6.6 For the purposes of clause 6.4(b), a reasonable apprehension of bias
arises where a fair-minded observer might reasonably apprehend that
the conduct reviewer might not bring an impartial and unprejudiced mind
to the matter referred to the conduct reviewer.

6.7 Where the complaints coordinator refers a matter to a conduct reviewer,
they will provide the conduct reviewer with a copy of the code of conduct
complaint and any other information relevant to the matter held by the
council, including any information about previous proven breaches and
any information that would indicate that the alleged conduct forms part of
an ongoing pattern of behaviour.

6.8 The complaints coordinator must notify the complainant in writing that
the matter has been referred to a conduct reviewer, and advise which
conduct reviewer the matter has been referred to.

6.9 Conduct reviewers must comply with these procedures in their
consideration of matters that have been referred to them and exercise
their functions in a diligent and timely manner.

6.10 The complaints coordinator may at any time terminate the referral of a
matter to a conduct reviewer and refer the matter to another conduct
reviewer where the complaints coordinator is satisfied that the conduct
reviewer has failed to:

a) comply with these procedures in their consideration of the
matter, or

b) comply with a lawful and reasonable request by the complaints
coordinator, or

c) exercise their functions in a timely or satisfactory manner.

6.11 Where the complaints coordinator terminates a referral to a conduct
reviewer under clause 6.10, they must notify the complainant and any
other affected person in writing of their decision and the reasons for it
and advise them which conduct reviewer the matter has been referred to
instead.

Preliminary assessment of code of conduct complaints about councillors or
the general manager by a conduct reviewer

6.12 The conduct reviewer is to undertake a preliminary assessment of a
complaint referred to them by the complaints coordinator for the
purposes of determining how the complaint is to be managed.

6.13 The conduct reviewer may determine to do one or more of the following
in relation to a complaint referred to them by the complaints coordinator:

a) to take no action
b) to resolve the complaint by alternative and appropriate
strategies such as, but not limited to, explanation, counselling,
training, mediation, informal discussion, negotiation, a voluntary
apology or an undertaking not to repeat the offending behaviour
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6.14

6.15

6.16

6.17

6.18

6.19

6.20

6.21

6.22

c) to refer the matter back to the general manager or, in the case
of a complaint about the general manager, the mayor, for
resolution by alternative and appropriate strategies such as, but
not limited to, explanation, counselling, training, mediation,
informal discussion, negotiation, a voluntary apology or an
undertaking not to repeat the offending behaviour

d) to refer the matter to an external agency

e) toinvestigate the matter.

In determining how to deal with a matter under clause 6.13, the conduct
reviewer must have regard to the complaint assessment criteria
prescribed under clause 6.31.

The conduct reviewer may make such enquiries the conduct reviewer
considers to be reasonably necessary to determine what options to
exercise under clause 6.13.

The conduct reviewer may request the complaints coordinator to provide
such additional information the conduct reviewer considers to be
reasonably necessary to determine what options to exercise in relation
to the matter under clause 6.13. The complaints coordinator will, as far
as is reasonably practicable, supply any information requested by the
conduct reviewer.

The conduct reviewer must refer to the Office any complaints referred to
them that should have been referred to the Office under clauses 5.20
and 5.27.

The conduct reviewer must determine to take no action on a complaint
that is not a code of conduct complaint for the purposes of these
procedures.

The resolution of a code of conduct complaint under clause 6.13,
paragraphs (b) or (c) is not to be taken as a determination that there has
been a breach of the council’s code of conduct.

Where the conduct reviewer completes their preliminary assessment of
a complaint by determining to exercise an option under clause 6.13,
paragraphs (a), (b) or (c), they must provide the complainant with written
notice of their determination and provide reasons for it, and this will
finalise consideration of the matter under these procedures.

Where the conduct reviewer refers a complaint to an external agency,
they must notify the complainant of the referral in writing unless they
form the view, on the advice of the relevant agency, that it would not be
appropriate for them to do so.

The conduct reviewer may only determine to investigate a matter where
they are satisfied as to the following:
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a) that the complaint is a code of conduct complaint for the
purposes of these procedures, and

b) that the alleged conduct is sufficiently serious to warrant
investigation, and

c) that the matter is one that could not or should not be resolved by
alternative means.

6.23 In determining whether a matter is sufficiently serious to warrant
investigation, the conduct reviewer is to consider the following:

a) the harm or cost that the alleged conduct has caused to any
affected individuals and/or the council

b) the likely impact of the alleged conduct on the reputation of the
council and public confidence in it

c) whether the alleged conduct was deliberate or undertaken with
reckless intent or negligence

d) any previous proven breaches by the person whose alleged
conduct is the subject of the complaint and/or whether the
alleged conduct forms part of an ongoing pattern of behaviour.

6.24 The conduct reviewer must complete their preliminary assessment of the
complaint within 28 days of referral of the matter to them by the
complaints coordinator and notify the complaints coordinator in writing of
the outcome of their assessment.

6.25 The conduct reviewer is not obliged to give prior notice to or to consult
with any person before making a determination in relation to their
preliminary assessment of a complaint, except as may be specifically
required under these procedures.

Referral back to the general manager or mayor for resolution

6.26 Where the conduct reviewer determines to refer a matter back to the
general manager or to the mayor to be resolved by alternative and
appropriate means, they must write to the general manager or, in the
case of a complaint about the general manager, to the mayor,
recommending the means by which the complaint may be resolved.

6.27 The conduct reviewer must consult with the general manager or mayor
prior to referring a matter back to them under clause 6.13(c).

6.28 The general manager or mayor may decline to accept the conduct
reviewer's recommendation. In such cases, the conduct reviewer may
determine to deal with the complaint by other means under clause 6.13.

6.29 Where the conduct reviewer refers a matter back to the general
manager or mayor under clause 6.13(c), the general manager or, in the
case of a complaint about the general manager, the mayor, is
responsible for implementing or overseeing the implementation of the
conduct reviewer’'s recommendation.
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6.30 Where

the conduct reviewer refers a matter back to the general

manager or mayor under clause 6.13(c), the general manager, or, in the
case of a complaint about the general manager, the mayor, must advise
the complainant in writing of the steps taken to implement the conduct
reviewer’s recommendation once these steps have been completed.

Complaints assessment criteria

6.31 In undertaking the preliminary assessment of a complaint, the conduct
reviewer must have regard to the following considerations:

a)

b)

f)

9)

h)
i)
)
k)

1)

whether the complaint is a code of conduct complaint for the
purpose of these procedures

whether the complaint has been made in a timely manner in
accordance with clause 4.4, and if not, whether the allegations
are sufficiently serious for compelling grounds to exist for the
matter to be dealt with under the council’s code of conduct
whether the complaint is trivial, frivolous, vexatious or not made
in good faith

whether the complaint discloses prima facie evidence of conduct
that, if proven, would constitute a breach of the code of conduct
whether the complaint raises issues that would be more
appropriately dealt with by an external agency

whether there is or was an alternative and satisfactory means of
redress available in relation to the conduct complained of
whether the complaint is one that can be resolved by alternative
and appropriate strategies such as, but not limited to,
explanation, counselling, training, informal discussion,
negotiation, a voluntary apology or an undertaking not to repeat
the offending behaviour

whether the issue/s giving rise to the complaint have previously
been addressed or resolved

any previous proven breaches of the council’'s code of conduct
whether the conduct complained of forms part of an ongoing
pattern of behaviour

whether there were mitigating circumstances giving rise to the
conduct complained of

the seriousness of the alleged conduct (having regard to the
criteria specified in clause 6.23)

m) the significance of the conduct or the impact of the conduct for

n)

0)

the council

how much time has passed since the alleged conduct occurred
such other considerations that the conduct reviewer considers
may be relevant to the assessment of the complaint.
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PART 7 INVESTIGATIONS OF CODE OF CONDUCT COMPLAINTS

ABOUT COUNCILLORS OR THE GENERAL MANAGER

What matters may a conduct reviewer investigate?

7.1

7.2

7.3

A conduct reviewer (hereafter referred to as an ‘“investigator”) may
investigate a code of conduct complaint that has been referred to them
by the complaints coordinator and any matters related to or arising from
that complaint.

Where an investigator identifies further separate possible breaches of
the code of conduct that are not related to or arise from the code of
conduct complaint that has been referred to them, they are to report the
matters separately in writing to the general manager, or, in the case of
alleged conduct on the part of the general manager, to the mayor.

The general manager or the mayor or their delegate is to deal with a
matter reported to them by an investigator under clause 7.2 as if it were
a new code of conduct complaint in accordance with these procedures.

How are investigations to be commenced?

7.4

7.5

The investigator must at the outset of their investigation provide a written
notice of investigation to the respondent. The notice of investigation
must:
a) disclose the substance of the allegations against the
respondent, and
b) advise of the relevant provisions of the code of conduct that
apply to the alleged conduct, and
c) advise of the process to be followed in investigating the matter,
and
d) advise the respondent of the requirement to maintain
confidentiality, and
e) invite the respondent to make a written submission in relation to
the matter within at least 14 days or such other period specified
by the investigator in the notice, and
f) provide the respondent the opportunity to address the
investigator on the matter within such reasonable time specified
in the notice.

The respondent may, within 7 days of receipt of the notice of
investigation, request in writing that the investigator provide them with
such further information they consider necessary to assist them to
identify the substance of the allegation against them. An investigator will
only be obliged to provide such information that the investigator
considers reasonably necessary for the respondent to identify the
substance of the allegation against them.
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7.6

7.7

7.8

An investigator may at any time prior to issuing a draft report, issue an
amended notice of investigation to the respondent in relation to the
matter referred to them.

Where an investigator issues an amended notice of investigation, they
must provide the respondent with a further opportunity to make a written
submission in response to the amended notice of investigation within at
least 14 days or such other period specified by the investigator in the
amended notice.

The investigator must also, at the outset of their investigation, provide
written notice of the investigation to the complainant, the complaints
coordinator and the general manager, or in the case of a complaint
about the general manager, to the complainant, the complaints
coordinator and the mayor. The notice must:
a) advise them of the matter the investigator is investigating, and
b) in the case of the notice to the complainant, advise them of the
requirement to maintain confidentiality, and
c) invite the complainant to make a written submission in relation to
the matter within at least 14 days or such other period specified
by the investigator in the notice.

Written and oral submissions

7.9

7.10

7.11

7.12

7.13

Where the respondent or the complainant fails to make a written
submission in relation to the matter within the period specified by the
investigator in their notice of investigation or amended notice of
investigation, the investigator may proceed to prepare their draft report
without receiving such submissions.

The investigator may accept written submissions received outside the
period specified in the notice of investigation or amended notice of
investigation.

Prior to preparing a draft report, the investigator must give the
respondent an opportunity to address the investigator on the matter
being investigated. The respondent may do so in person or by telephone
or other electronic means.

Where the respondent fails to accept the opportunity to address the
investigator within the period specified by the investigator in the notice of
investigation, the investigator may proceed to prepare a draft report
without hearing from the respondent.

Where the respondent accepts the opportunity to address the
investigator in person, they may have a support person or legal adviser
in attendance. The support person or legal adviser will act in an advisory
or support role to the respondent only. They must not speak on behalf of
the respondent or otherwise interfere with or disrupt proceedings.
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7.14

The investigator must consider all written and oral submissions made to
them in relation to the matter.

How are investigations to be conducted?

7.15

7.16

7.17

7.18

7.19

Investigations are to be undertaken without undue delay.

Investigations are to be undertaken in the absence of the public and in
confidence.

Investigators must make any such enquiries that may be reasonably
necessary to establish the facts of the matter.

Investigators may seek such advice or expert guidance that may be
reasonably necessary to assist them with their investigation or the
conduct of their investigation.

An investigator may request that the complaints coordinator provide
such further information that the investigator considers may be
reasonably necessary for them to establish the facts of the matter. The
complaints coordinator will, as far as is reasonably practicable, provide
the information requested by the investigator.

Referral or resolution of a matter after the commencement of an investigation

7.20

7.21

7.22

At any time after an investigator has issued a notice of investigation and
before they have issued a draft report, an investigator may determine to:
a) resolve the matter by alternative and appropriate strategies such
as, but not limited to, explanation, counselling, training,
mediation, informal discussion, negotiation, a voluntary apology
or an undertaking not to repeat the offending behaviour, or
b) refer the matter to the general manager, or, in the case of a
complaint about the general manager, to the mayor, for
resolution by alternative and appropriate strategies such as, but
not limited to, explanation, counselling, training, mediation,
informal discussion, negotiation, a voluntary apology or an
undertaking not to repeat the offending behaviour, or
c) refer the matter to an external agency.

Where an investigator determines to exercise any of the options under
clause 7.20 after the commencement of an investigation, they must do
so in accordance with the requirements of Part 6 of these procedures
relating to the exercise of these options at the preliminary assessment
stage.

The resolution of a code of conduct complaint under clause 7.20,
paragraphs (a) or (b) is not to be taken as a determination that there has
been a breach of the council’s code of conduct.

ECONOMIC DEVELOPMENT, BUSINESS AND CORPORATE COMMITTEE

Page 201




APPENDIX NO: 2 - DRAFT - PROCEDURES FOR THE ADMINISTRATION OF ITEM NO:
THE DUBBO REGIONAL COUNCIL CODE OF CONDUCT (2019) EDBC19/15

7.23

7.24

7.25

Where an investigator determines to exercise any of the options under
clause 7.20 after the commencement of an investigation, they may by
written notice to the respondent, the complainant, the complaints
coordinator and the general manager, or in the case of a complaint
about the general manager, to the respondent, the complainant, the
complaints coordinator and the mayor, discontinue their investigation of
the matter.

Where the investigator discontinues their investigation of a matter under
clause 7.23, this shall finalise the consideration of the matter under
these procedures.

An investigator is not obliged to give prior notice to or to consult with any
person before making a determination to exercise any of the options
under clause 7.20 or to discontinue their investigation except as may be
specifically required under these procedures.

Draft investigation reports

7.26

7.27

7.28

7.29

7.30

7.31

When an investigator has completed their enquiries and considered any
written or oral submissions made to them in relation to a matter, they
must prepare a draft of their proposed report.

The investigator must provide their draft report to the respondent and
invite them to make a written submission in relation to it within at least
14 days or such other period specified by the investigator.

Where the investigator proposes to make adverse comment about any
other person (an affected person) in their report, they must also provide
the affected person with relevant extracts of their draft report containing
such comment and invite the affected person to make a written
submission in relation to it within at least 14 days or such other period
specified by the investigator.

The investigator must consider written submissions received in relation
to the draft report prior to finalising their report in relation to the matter.

The investigator may, after consideration of all written submissions
received in relation to their draft report, make further enquiries into the
matter. If, as a result of making further enquiries, the investigator makes
any material change to their proposed report that makes new adverse
comment about the respondent or an affected person, they must provide
the respondent or affected person as the case may be with a further
opportunity to make a written submission in relation to the new adverse
comment.

Where the respondent or an affected person fails to make a written
submission in relation to the draft report within the period specified by
the investigator, the investigator may proceed to prepare and issue their
final report without receiving such submissions.
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7.32 The investigator may accept written submissions in relation to the draft
report received outside the period specified by the investigator at any
time prior to issuing their final report.

Final investigation reports

7.33 Where an investigator issues a notice of investigation they must prepare
a final report in relation to the matter unless the investigation is
discontinued under clause 7.23.

7.34 An investigator must not prepare a final report in relation to the matter at
any time before they have finalised their consideration of the matter in
accordance with the requirements of these procedures.

7.35 The investigator’s final report must:
a) make findings of fact in relation to the matter investigated, and,
b) make a determination that the conduct investigated either,
I. constitutes a breach of the code of conduct, or
li.does not constitute a breach of the code of conduct, and
c) provide reasons for the determination.

7.36 Where the investigator determines that the conduct investigated
constitutes a breach of the code of conduct, the investigator may make
one or more of the following recommendations:

a) that the council revise any of its policies, practices or procedures

b) that the respondent undertake any training or other education
relevant to the conduct giving rise to the breach

c) that the respondent be counselled for their conduct

d) that the respondent be removed from membership of a
committee of the council or any other body or organisation that
the respondent serves on as the council’s representative

e) that the respondent gives an undertaking not to repeat the
offending behaviour in such time and form specified by the
recommendation

f) that the respondent apologise to any person or organisation
affected by the breach in such a time and form specified by the
recommendation

g) that findings of inappropriate conduct be made public by
publishing the investigator’s findings and determination in the
minutes of the council meeting at which the matter is considered

h) in the case of a breach by the general manager, that action be
taken under the general manager’s contract

i) in the case of a breach by a councillor, that the councillor be
formally censured for the breach under section 440G of the LGA

J) inthe case of a breach by a councillor, that the council resolves
as follows:

i. that the councillor be formally censured for the breach
under section 440G of the LGA, and
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ii.that the matter be referred to the Office for further action
under the misconduct provisions of the LGA.

7.37 Where the investigator determines that the conduct investigated does
not constitute a breach of the code of conduct, the investigator may
make one or more of the following recommendations:

a)
b)

that the council revise any of its policies, practices or procedures
that a person or persons undertake any training or other
education.

7.38 In making a recommendation under clause 7.36, the investigator may
have regard to the following:

a)
b)
c)
d)
e)
f)

9)
h)
)
)
k)

1)

the seriousness of the breach

whether the breach can be easily remedied or rectified

whether the respondent has remedied or rectified their conduct
whether the respondent has expressed contrition

whether there were any mitigating circumstances

the age, physical or mental health or special infirmity of the
respondent

whether the breach is technical or trivial only

any previous proven breaches

whether the breach forms part of an ongoing pattern of
behaviour

the degree of reckless intention or negligence of the respondent
the extent to which the breach has affected other parties or the
council as a whole

the harm or potential harm to the reputation of the council or
local government in general arising from the conduct

m) whether the findings and recommendations can be justified in

n)

0)

p)

terms of the public interest and would withstand public scrutiny
whether an educative approach would be more appropriate than
a punitive one

the relative costs and benefits of taking formal disciplinary action
as opposed to taking no action or taking informal action

what action or remedy would be in the public interest.

7.39 Where the investigator proposes to make a recommendation under
clause 7.36(j), the investigator must first consult with the Office on their
proposed findings, determination and recommendation prior to finalising
their report, and must take any comments by the Office into
consideration when finalising their report.

7.40 At a minimum, the investigator’s final report must contain the following
information:

a)
b)

c)

a description of the allegations against the respondent

the relevant provisions of the code of conduct that apply to the
alleged conduct investigated

a statement of reasons as to why the matter warranted
investigation (having regard to the criteria specified in clause
6.23)
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7.41

7.42

7.43

7.44

7.45

d) a statement of reasons as to why the matter was one that could
not or should not be resolved by alternative means

e) a description of any attempts made to resolve the matter by use
of alternative means

f) the steps taken to investigate the matter

g) the facts of the matter

h) the investigator’s findings in relation to the facts of the matter
and the reasons for those findings

i) the investigator's determination and the reasons for that
determination

j) anyrecommendations.

The investigator must provide a copy of their report to the complaints
coordinator and the respondent.

At the time the investigator provides a copy of their report to the
complaints coordinator and the respondent, the investigator must
provide the complainant with a written statement containing the following
information:
a) the investigator's findings in relation to the facts of the matter
and the reasons for those findings
b) the investigator's determination and the reasons for that
determination
c) any recommendations, and
d) such other additional information that the investigator considers
may be relevant.

Where the investigator has determined that there has not been a breach
of the code of conduct, the complaints coordinator must provide a copy
of the investigator’'s report to the general manager or, where the report
relates to the general manager's conduct, to the mayor, and this will
finalise consideration of the matter under these procedures.

Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraph (a) only, the complaints coordinator must
provide a copy of the investigator's report to the general manager.
Where the general manager agrees with the recommendation/s, the
general manager is responsible for implementing the recommendation/s.

Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraphs (b) or (c) only, the complaints coordinator
must provide a copy of the investigator’s report to the general manager
or, where the report relates to the general manager’s conduct, to the
mayor. The general manager is responsible for arranging the
implementation of the recommendation/s where the report relates to a
councillor's conduct. The mayor is responsible for arranging the
implementation of the recommendation/s where the report relates to the
general manager’s conduct.
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7.46

Where the investigator has determined that there has been a breach of
the code of conduct and makes a recommendation or recommendations
under clause 7.36, paragraphs (d) to (j) (whether or not in conjunction
with recommendations made under clause 7.36, paragraphs (a) to (c)),
the complaints coordinator must, where practicable, arrange for the
investigator’s report to be reported to the next ordinary council meeting
for the council’s consideration, unless the meeting is to be held within
the 4 weeks prior to an ordinary local government election, in which case
the report must be reported to the first ordinary council meeting following
the election.

Consideration of the final investigation report by council

1.47

7.48

7.49

7.50

7.51

7.52

7.53

The role of the council in relation to a final investigation report is to
impose a sanction if the investigator has determined that there has been
a breach of the code of conduct and has made a recommendation in
their final report under clause 7.36, paragraphs (d) to (j) (whether or not
in conjunction with recommendations made under clause 7.36,
paragraphs (a) to (c)).

The council is to close its meeting to the public to consider the final
investigation report in cases where it is permitted to do so under section
10A of the LGA.

Where the complainant is a councillor, they must absent themselves
from the meeting and take no part in any discussion or voting on the
matter. The complainant councillor may absent themselves without
making any disclosure of interest in relation to the matter unless
otherwise required to do so under the code of conduct.

Prior to imposing a sanction, the council must provide the respondent
with an opportunity to make a submission to the council. A submission
may be made orally or in writing. The respondent is to confine their
submission to addressing the investigator’'s recommendation/s.

Once the respondent has made their submission they must absent
themselves from the meeting and, where they are a councillor, take no
part in any discussion or voting on the matter.

The council must not invite submissions from other persons for the
purpose of seeking to rehear evidence previously considered by the
investigator.

Prior to imposing a sanction, the council may by resolution:
a) request that the investigator make additional enquiries and/or
provide additional information to it in a supplementary report, or
b) seek an opinion from the Office in relation to the report.
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7.54 The council may, by resolution, defer further consideration of the matter
pending the receipt of a supplementary report from the investigator or an
opinion from the Office.

7.55 The investigator may make additional enquiries for the purpose of
preparing a supplementary report.

7.56 Where the investigator prepares a supplementary report, they must
provide copies to the complaints coordinator who shall provide a copy
each to the council and the respondent.

7.57 The investigator is not obliged to notify or consult with any person prior
to submitting the supplementary report to the complaints coordinator.

7.58 The council is only required to provide the respondent a further
opportunity to make an oral or written submission on a supplementary
report if the supplementary report contains new information that is
adverse to them.

7.59 A council may by resolution impose one or more of the following
sanctions on a respondent:
a) that the respondent undertake any training or other education
relevant to the conduct giving rise to the breach
b) that the respondent be counselled for their conduct
c) that the respondent be removed from membership of a
committee of the council or any other body or organisation that
the respondent serves on as the council’s representative
d) that the respondent gives an undertaking not to repeat the
offending behaviour in such time and form specified by the
resolution
e) that the respondent apologise to any person or organisation
affected by the breach in such a time and form specified by the
resolution
f) that findings of inappropriate conduct be made public by
publishing the investigator’s findings and determination in the
minutes of the meeting
g) in the case of a breach by the general manager, that action be
taken under the general manager’s contract for the breach
h) in the case of a breach by a councillor, that the councillor be
formally censured for the breach under section 440G of the LGA
i) inthe case of a breach by a councillor:
I. that the councillor be formally censured for the breach
under section 440G of the LGA, and
ii.that the matter be referred to the Office for further action
under the misconduct provisions of the LGA.

7.60 The council is not obliged to adopt the investigator's recommendation/s.
Where the council proposes not to adopt one or more of the
investigator's recommendation/s, the council must resolve not to adopt
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7.61

7.62

the recommendation/s and state in its resolution the reasons for its
decision.

Where the council proposes to impose a sanction on the respondent
under clause 7.59 that is different to the sanction recommended by the
investigator in their final report, the council must state in its resolution
the reasons for its decision.

Where the council resolves not to adopt the investigator's
recommendation/s or imposes a sanction on the respondent under
clause 7.59 that is different to the sanction recommended by the
investigator, the complaints coordinator must notify the Office of the
council’s decision and the reasons for it.

PART 8 OVERSIGHT AND RIGHTS OF REVIEW

The Office’s powers of review

8.1

8.2

8.3

The Office may, at any time, whether or not in response to a request,
review the consideration of a matter under a council’s code of conduct
where it is concerned that a person has failed to comply with a
requirement prescribed under these procedures or has misinterpreted or
misapplied the standards of conduct prescribed under the code of
conduct in their consideration of a matter.

The Office may direct any person, including the council, to defer taking
further action in relation to a matter under consideration under the
council’s code of conduct pending the completion of its review. Any
person the subject of a direction must comply with the direction.

Where the Office undertakes a review of a matter under clause 8.1, it will
notify the complaints coordinator and any other affected persons, of the
outcome of the review.

Complaints about conduct reviewers

8.4

8.5

8.6

The general manager or their delegate must refer code of conduct
complaints about conduct reviewers to the Office for its consideration.

The general manager must notify the complainant of the referral of their
complaint about the conduct reviewer in writing.

The general manager must implement any recommendation made by
the Office as a result of its consideration of a complaint about a conduct
reviewer.

Practice rulings
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8.7 Where a respondent and an investigator are in dispute over a
requirement under these procedures, either person may make a request
in writing to the Office to make a ruling on a question of procedure (a
practice ruling).

8.8 Where the Office receives a request in writing for a practice ruling, the
Office may provide notice in writing of its ruling and the reasons for it to
the person who requested it and to the investigator, where that person is
different.

8.9 Where the Office makes a practice ruling, all parties must comply with it.

8.10 The Office may decline to make a practice ruling. Where the Office
declines to make a practice ruling, it will provide notice in writing of its
decision and the reasons for it to the person who requested it and to the
investigator, where that person is different.

Review of decisions to impose sanctions

8.11 A person who is the subject of a sanction imposed under Part 7 of these
procedures other than one imposed under clause 7.59, paragraph (i),
may, within 28 days of the sanction being imposed, seek a review of the
investigator’s determination and recommendation by the Office.

8.12 A review under clause 8.11 may be sought on the following grounds:
a) that the investigator has failed to comply with a requirement
under these procedures, or
b) that the investigator has misinterpreted or misapplied the
standards of conduct prescribed under the code of conduct, or
c) that in imposing its sanction, the council has failed to comply
with a requirement under these procedures.

8.13 A request for a review made under clause 8.11 must be made in writing
and must specify the grounds upon which the person believes the
investigator or the council has erred.

8.14 The Office may decline to conduct a review, in cases where the grounds
upon which the review is sought are not sufficiently specified.

8.15 The Office may undertake a review of a matter without receiving a
request under clause 8.11.

8.16 The Office will undertake a review of the matter on the papers. However,
the Office may request that the complaints coordinator provide such
further information that the Office considers reasonably necessary for it
to review the matter. The complaints coordinator must, as far as is
reasonably practicable, provide the information requested by the Office.
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8.17

8.18

8.19

8.20

8.21

8.22

Where a person requests a review under clause 8.11, the Office may
direct the council to defer any action to implement a sanction. The
council must comply with a direction to defer action by the Office.

The Office must notify the person who requested the review and the
complaints coordinator of the outcome of the Office’s review in writing
and the reasons for its decision. In doing so, the Office may comment on
any other matters the Office considers to be relevant.

Where the Office considers that the investigator or the council has erred,
the Office may recommend that a decision to impose a sanction under
these procedures be reviewed.

In the case of a sanction implemented by the general manager or mayor
under clause 7.45, where the Office recommends that the decision to
impose a sanction be reviewed:

a) the complaints coordinator must provide a copy of the Office’s
determination in relation to the matter to the general manager or
the mayor, and

b) the general manager or mayor must review any action taken by
them to implement the sanction, and

c) the general manager or mayor must consider the Office’s
recommendation in doing so.

In the case of a sanction imposed by the council by resolution under
clause 7.59, where the Office recommends that the decision to impose a
sanction be reviewed:

a) the complaints coordinator must, where practicable, arrange for
the Office’s determination to be tabled at the next ordinary
council meeting unless the meeting is to be held within the 4
weeks prior to an ordinary local government election, in which
case it must be tabled at the first ordinary council meeting
following the election, and

b) the council must:

i. review its decision to impose the sanction, and

ii.consider the Office’s recommendation in doing so, and

ii. resolve to either rescind or reaffirm its previous
resolution in relation to the matter.

Where, having reviewed its previous decision in relation to a matter
under clause 8.21, the council resolves to reaffirm its previous decision,
the council must state in its resolution its reasons for doing so.

PART 9 PROCEDURAL IRREGULARITIES

9.1 A failure to comply with these procedures does not, on its own,

constitute a breach of the code of conduct, except as may be otherwise
specifically provided under the code of conduct.
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9.2 A failure to comply with these procedures will not render a decision
made in relation to a matter invalid where:
a) the non-compliance is isolated and/or minor in nature, or
b) reasonable steps are taken to correct the non-compliance, or
c) reasonable steps are taken to address the consequences of the
non-compliance.

PART 10 PRACTICE DIRECTIONS

10.1 The Office may at any time issue a practice direction in relation to the
application of these procedures.

10.2 The Office will issue practice directions in writing, by circular to all
councils.

10.3 All persons performing a function prescribed under these procedures
must consider the Office’s practice directions when performing the
function.

PART 11 REPORTING STATISTICS ON CODE OF CONDUCT
COMPLAINTS ABOUT COUNCILLORS AND THE GENERAL
MANAGER

11.1 The complaints coordinator must arrange for the following statistics to be
reported to the council within 3 months of the end of September of each
year:

a) the total number of code of conduct complaints made about
councillors and the general manager under the code of conduct
in the year to September (the reporting period)

b) the number of code of conduct complaints referred to a conduct
reviewer during the reporting period

c) the number of code of conduct complaints finalised by a conduct
reviewer at the preliminary assessment stage during the
reporting period and the outcome of those complaints

d) the number of code of conduct complaints investigated by a
conduct reviewer during the reporting period

e) without identifying particular matters, the outcome of
investigations completed under these procedures during the
reporting period

f) the number of matters reviewed by the Office during the
reporting period and, without identifying particular matters, the
outcome of the reviews, and

g) the total cost of dealing with code of conduct complaints made
about councillors and the general manager during the reporting
period, including staff costs.
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11.2 The council is to provide the Office with a report containing the statistics
referred to in clause 11.1 within 3 months of the end of September of
each year.

PART 12 CONFIDENTIALITY

12.1 Information about code of conduct complaints and the management and
investigation of code of conduct complaints is to be treated as
confidential and is not to be publicly disclosed except as may be
otherwise specifically required or permitted under these procedures.

12.2 Where a complainant publicly discloses information on one or more
occasions about a code of conduct complaint they have made or
purported to make, the general manager or their delegate may, with the
consent of the Office, determine that the complainant is to receive no
further information about their complaint and any future code of conduct
complaint they make or purport to make.

12.3 Prior to seeking the Office’s consent under clause 12.2, the general
manager or their delegate must give the complainant written notice of
their intention to seek the Office’s consent, invite them to make a written
submission within at least 14 days or such other period specified by the
general manager or their delegate, and consider any submission made
by them.

12.4 In giving its consent under clause 12.2, the Office must consider any
submission made by the complainant to the general manager or their
delegate.

12.5 The general manager or their delegate must give written notice of a
determination made under clause 12.2 to:
a) the complainant
b) the complaints coordinator
c) the Office, and
d) any other person the general manager or their delegate
considers should be notified of the determination.

12.6 Any requirement under these procedures that a complainant is to be
provided with information about a code of conduct complaint that they
have made or purported to make, will not apply to a complainant the
subject of a determination made by the general manager or their
delegate under clause 12.2.

12.7 Clause 12.6 does not override any entitlement a person may have to
access to council information under the Government Information (Public
Access) Act 2009 or to receive information under the Public Interest
Disclosures Act 1994 in relation to a complaint they have made.
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